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MANAGEMENT AND OPERATION OF THE COURT

A  General Court Procedures

1

2

3

Opening court, duty of bailiff.

(a) The opening ceremony can affect the entire proceeding by impressing on those in
the courtroom that they are involved in a proceeding of sufficient dignity to require
their attention and respect.

(b) Judge should be preceded into courtroom by bailiff or clerk, who should request that
all rise.

(c) Judge assumes bench and remains standing while clerk or bailiff opens court
by announcing:

"The district court of is now in session, subject to adjournment, the
Honorable District Judge, presiding."

(d) After the introduction, judge or other court personnel announces that everyone may
be seated.

Explaining rules of the court.

(a) Before disposing of cases on the docket, the judge or other court personnel should
explain court procedure.

(b) Individuals appearing before the court should understand their rights, what to do
when their names are called, possible pleas and effects of those pleas.

Mandatory Holding of Court for Departments of District Court.
(a) A district court shall hold court in each department of the district court at least one
time a month unless mutually waived by the district court judge and the governing

body of the city or town in which the department is located.

(b) The agreement shall be in writing and adopted by ordinance of the governing body
of the city or town in which the department is located.

(c) If the district court does not have a case at the time court is scheduled to be held in a
month, this requirement is waived and court shall be held at the next scheduled time.

Ark. Code 16-17-138

4 Bailiff in District Court.
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The chief of police in a municipality shall attend by himself or herself or someone else
on the police force on the sitting of the district court to execute its orders and preserve
order therein.

Ark. Code 14-52-202

Jury Trials.

There is no right to a jury trial in district court.

Ark. Code Ann. § 16-17-703

Ark. Dist. Ct. R. 2

See also State v. Roberts, 321 Ark. 3, 900 S.W.2d 175 (1995); Valek v. Ark., 198
F.R.D. 661 (E.D. Ark. 2000).

Swearing witnesses, administration of oath.

(a) Judges and clerks of district court have the power to administer oaths and
affirmations to witnesses.

Ark. Code Ann. § 16-2-102
(b) Witnesses may be sworn all at the same time or as they take the stand.
(c) Suggested oath.

"Do you solemnly swear the testimony you are about to give is the truth, the whole
truth and nothing but the truth"?

Ark. Code Ann. § 16-2-101

(d) Any person who declares a conscientious scruple against taking an oath or swearing
shall be permitted to make a solemn declaration or affirmation in the following form:

"Do you solemnly and truly declare and affirm..."
Ark. Code Ann. § 16-2-101; A. R. Civ. P. 43(b)

(e) At the request of a party the court shall order witnesses excluded so that they cannot
hear the testimony of other witnesses, and it may make the order of its own motion.

Ark. R. Evid. 615
(f) Fees
(1) Civil - Subpoena for attendance of a witness must be accompanied by a tender of

a witness fee calculated at the rate of $30 per day for attendance and $0.25 per
mile for travel from the witness' home to the place of trial.

1-2



Ark. R. Civ. P. 45

(2) Criminal - Witnesses shall be allowed compensation for attendance in criminal
cases, $5.00 per day.

Ark. Code Ann. § 16-43-801

"This rate is not intended to be a ceiling amount,” Williams v. State, 304 Ark. 279, 801
S.W.2d 296 (1990)

7 Recesses
(a) Allowed at court's discretion to:
(1) Secure presence of witness;
(2) Permit prosecutor and defense counsel to confer with witnesses;
(3) arrange a plea bargain;
(4) Research the law.
(b) Clerk or bailiff announces recess and duration.
8 Continuances
(a) Allowed at court's discretion upon motion for good cause shown.
(b) Not required to be in writing.
(c) Notice not required, but discretionary with court if practical.
Ark. R. Civ. P. 40(b); Ark. R. Crim. P. 27.3
Decision to grant sole discretion of court; not disturbed on appeal about abuse of discretion. Smith v.
City of Little Rock, 279 Ark. 4, 648 S.W.2d 454 (1983); David v. State, 295 Ark. 131,
748 S.W.2d 117 (1988).
9 Closing Court
(a) Clear daily docket.
(b) If people remain, inquire why.
(1) Hear matter if practical; or

(2) Docket matter for later session.

(c) Adjourn court; "We will now stand adjourned until
I-3



10 Courtroom Attire

(a) Judicial attire should include a judicial robe.

(b) Attire of attorney, litigant and others. The court should make clear any expectations
about proper attire for all persons participating in court proceedings.

Court Administration and Record Keeping

1

Introduction. Every court in Arkansas has record keeping requirements that are essential
to the administration of justice and for the information of the public.

Judicial Responsibility. The judge is responsible for the custody and control of all the
court records.

The District Court Clerk. There are statutory provisions regarding the appointment,
salary, duties and accounting practices of district court clerks.

Ark. Code Ann. § 16-17-211; Ark. Code Ann. § 16-10-201 et seq.

Case Files. All documents filed with the court should be kept safely and in an orderly
manner. Separate files should be maintained for each case.

The Docket. The docket is the basic record of the court and constitutes the permanent
record of all actions and proceedings.

Docket in each Department of District Court.

A district court that has a department or departments shall maintain a docket in each
department and set court dates for hearing the docket in the town or city in which the
department is located, as required by the Arkansas District Courts Accounting Law,
section 16-10-201 et seq.

Ark. Code 16-17-1202(c)

Docket Type. The district court judges shall establish the following subject-matter
divisions in each district court: criminal, civil, traffic, and small claims. Each district
court, regardless of size should maintain dockets for each of the divisions.

S. Ct. Admin. Order No. 18
Ark. Code Ann. § 16-10-206

See Relevant Forms

Docket Contents: General. [Noze — district court dockets as well as case management, accounting,
and reporting is electronic, done by computer software. These general statements were for paper dockets,
though they bave application in the digital world.] The most important considerations for any
docket are:

I-4



10

11

12

12

(a) That all required entries be made promptly, carefully and legibly.

(b) That they be convenient and accessible, old volumes as well as new;

(c) That they be carefully kept in a manner minimizing risk of mutilation or destruction;
(d) That they be filed numerically so that loss or theft may be easily detected,;

(e) That they evidence a concise and complete account of the proceedings and result
thereof;

(f) That they be accurately indexed for quick and easy reference.
Docket Contents: Violations

See XV F Fees, Costs and Fines (Accounting and Collection)
Docket Contents: Criminal, Civil and Small Claims.

The requirements for a violations docket, with needed variations will suffice for criminal,
civil and small claims dockets.

Deposit of Court Records with Successor.

Upon expiration of the term of office, each judge has the duty to turn over to his/her
successor all of the official court records.

Ark. Code Ann. § 21-12-401
Record Retention Schedule

See Section XV, “District Court Accounting Law”
Ark. Code Ann. § 16-10-211

Destruction of Records — additional authority.

(a) District court clerks are authorized to use an approved system of photo- graphic
recording, photostatic recording, microfilm, microcard, miniature photographic
recording, digital compact disc, optical disc, and other processes which accurately
reproduce or form a durable medium for reproducing the original court record.

Ark. Code Ann. § 13-4-201

(b) When any document is recorded by the means prescribed above, the paper original
may be destroyed unless the document is over 50 years old and handwritten or has
been determined to be of historical value by the Ark. History Commission. If the
paper original does not meet these criteria the electronically stored document shall be

I-5



considered the original document and shall be treated as such when proffered with
the recorder’s certification.

Ark. Code Ann. § 13-4-204

13 Amendment of Court Records.

The court may and should correct clerical errors in its records. However, no court may
correct a judicial error under the guise of correcting a clerical error.

Ark. R. Civ. P. 60

C Special Appointments

1

Special District Court Judge - Election or Appointment

(@)

If a district judge is disqualified or temporarily unable to serve, or if the Chief Justice
of the Supreme Court shall determine that there is other need for a special judge to
be temporarily appointed, a special judge may be assigned by the Chief Justice or
elected by the bar of the district court, under rules prescribed by the Supreme Court,
to serve during the period of temporary disqualification, absence, or need.

(b) A special judge shall have the same power and authority in the court as the regular

©

district judge would have if present and presiding and shall have the same
qualifications as are required by law for the regular district judge.

A district judge who is assigned by the Chief Justice to act as a special judge under
this section shall receive reimbursement of expenses for his or her service at the rate

provided for in §16-17-1108.

Ark. Code Ann. § 16-17-210
See S. Ct. Admin. Order No. 18

See Relevant Form.

See XVII Disqualification and Assignment

(d) Oath of office.

1, , do solemnly swear (or affirm) that I will support the Constitution of
the United States and the Constitution of the State of Arkansas, and that I will
faithfully discharge the duties of the office of , upon which I am now
about to enter.

Ark. Const. Art. 19, § 20.

The district conrt clerk may administer the oath to a special district court judge under Ark. Code
Ann. § 16-17-211.

I-6



2 Prosecuting Attorney Pro Tem

3

4

(a) If any prosecuting attorney neglects or fails, from sickness or any other cause, to
attend any of the courts of the district for which he/she was elected and to prosecute
as required by law, it shall be the duty of the court to appoint some proper person,
being an attorney at law, to prosecute for the state during the term.

(b) District court judges have authority to appoint a special prosecutor under the
circumstances prescribed in this section.

Ark. Code Ann. § 16-21-112
Appointment of Counsel

(a) An accused's desire for, not ability to retain, counsel should be determined by a
judicial officer before the first appearance, whenever practicable.

(b) Whenever an indigent accused is charged with a criminal offense and, upon being
brought before any court, does not knowingly and intelligently waive the
appointment of counsel to represent the indigent, the court shall appoint counsel to
represent the indigent unless the indigent is charged with a misdemeanor and the
court has determined that under no circumstances will incarceration be imposed as a
part of the punishment if the indigent is found guilty. A suspended or probationary
sentence to incarceration shall be considered a sentence to incarceration if revocation
of the suspended or probationary sentence may result in the incarceration of the
indigent without the opportunity to contest guilt of the offense for which
incarceration is imposed.

Ark. R. Crim. P. 8.2

Court must inquire into defendants’ ability to afford connsel. Kincade v. State, 303 Ark. 331,
796 S.W.2d 580 (1990).

Public Defender

(a) Effective 1/98 a statewide public defender program is created. The Public Defender
Commission will evaluate applications and make recommendations to the circuit
judges in the judicial district who shall by majority vote choose the public defender.

(b) The public defender positions in the Arkansas Public Defender Commission will be
allocated to each county or judicial district based on a formula developed by the
Commission.

(c) No person shall serve as part-time public defender who also serves as part-time
district judge, city court judge or deputy prosecuting attorney.

(d) The public defender shall defend indigents as determined by the district court, in all
misdemeanor cases and all traffic cases punishable by incarceration and all contempt
proceedings punishable by incarceration.

1-7



©)

The Trial Public Defender's Office is created within the Arkansas Public Defender
Commission to supervise the development and operation of each component of this
system.

Ark. Code Ann. § 16-87-201 et seq.

Public Defender/Conflicts of interest.

If the court determines that a conflict of interest exists between an indigent person and a
public defender, the case shall be reassigned as follows:

(@)

(b)

©

(d)

©

®

©

If there is, within the county or judicial district, another public defender, the
appointment of whom would not create a conflict of interest, the judge shall appoint
that public defender to defend the person;

If there is no other public defender within the county or judicial district eligible to
represent the person, the judge shall notify the Arkansas Public Defender
Commission, which may appoint a public defender from an adjacent area; or

A private attorney may be appointed by the judge who, within twenty (20) days of
the appointment, shall notify in writing the commission of the appointment, the type

of case, and the reason for the appointment.

The commission shall continue to maintain a list of private attorneys based on their
qualifications for acceptance of appointment.

A list for each judicial district shall be prepared, certified, and updated annually by
the commission.

The court may wish to consider an exchange agreement with another public
defender for conflict cases. Would save the expense of appointing private attorneys.

Ark. Code Ann. § 16-87-307

See Relevant Form

Compensation.

At the conclusion of each case, the appointed attorney shall submit his bill to the
appointing court which shall issue an order authorizing compensation.

An application for compensation shall be submitted to the Arkansas Public
Defender Commission and accompanied by the affidavit of the appointed attorney
detailing the hours spent on the case and the services rendered and whether
compensation was received or has been applied for from any other source; the
Arkansas Public Defender Commission shall determine and set the compensation
award based upon guidelines established by the Commission.

1-8



Ark. Code Ann. § 16-87-211.

But, see Ark. R. Crim. P. 8.2. Attorneys appointed by district courts may receive
fees for services rendered upon certification by the presiding officer if provision
therefore has been made by the county or municipality in which the offense is
committed or the services are rendered. Attorneys so appointed shall continue to
represent the indigent accused until relieved for good cause or until substituted by
other counsel.

6 Public Defender/Certificate of Indigency.

(2)

(b)

©

(d)

©

()

©

Any person charged with an offense punishable by imprisonment who desires to be
represented by an appointed attorney shall file with the court in which the person is
charged a written certificate of indigency. The court shall not appoint counsel prior
to review of the submitted affidavit.

The certificate of indigency shall be in a form approved by the commission and shall
be provided by the court in which the person is charged.

The certificate of indigency shall be executed under oath by the person charged with
the offense and shall state in bold print that a false statement is punishable as a Class
D felony.

Upon execution, the certificate of indigency shall be made a permanent part of the
indigent person’s records.

(i) The certificate of indigency functions as a legally binding contract in which the
person charged agrees that in exchange for legal representation provided by the state,
he or she shall pay the amount ordered by the court, both upon the initial
appointment of an attorney and for any amount ordered by the court after the case
has concluded.

(if) The certificate of indigency shall contain a notice that reads, “Your state income
tax refund, legal settlements or favorable verdicts, lottery winnings, or any moneys ot
property forfeited by the state shall be intercepted to satisfy this debt under Ark.
Code Ann. § 16-87-217.7

If the court in which the person is charged determines that the person qualifies for
the appointment of an attorney by being indigent or partially indigent under
standards set by the commission, the court shall, except as otherwise provided,
appoint the trial public defender to represent the person before the court.

At the time of the appointment of an attorney, the court shall assess a fee of not less
than $10.00 nor more than $400.00 to be paid to the Public Defender Commission
to defray the costs of the public defender system. This fee may be waived if the court
finds such an assessment to be too burdensome.

(h) The fee shall be collected at the beginning of the proceeding and is separate from

any additional attorney’s fee that might be assessed by the court.
1-9



(i) All fees under this subchapter shall be collected by the county or city official, agency,
or department designated under § 16-13-709 as primarily responsible for the
collection of fines assessed in the district courts of this state, and the collecting
county or city official, agency, or department shall remit to the commission by the
tenth day of each month all of the fees collected on forms provided by the
commission.

(j) The appointing court may at any time review and determine whether a person is an
indigent person who qualifies for the appointment of an attorney.

Ark. Code Ann. § 16-87-213
See Relevant Forms

Schedule of costs for legal services.

(a) As used in this section:

(1) "Early disposition" means a disposition that occurs within sixty (60) days of the date
of the person's arrest or before the state files a criminal information, whichever occurs

sooner; and

(2) "Extended matter" means a case that involves legal proceedings that extend beyond a
completed trial.

(b) At the time of final disposition of any charges pending against a defendant
represented by a public defender, the public defender shall ask the court to enter a
judgment against the defendant in favor of the State of Arkansas for legal services
rendered by the public defender.

(c) The amount of judgment shall be based on the following nonbinding fee schedule:
(4) ... driving while intoxicated, § 5-65-103, third offense:

(A) For an early disposition, one hundred twenty-five dollars ($125);

(B) For a negotiated plea or disposition before trial, six hundred twenty-five dollars
($625); or

(C) For a trial or an extended matter, two thousand five hundred dollars ($2,500);
(5) Any other misdemeanor:
(A) For an early disposition, sixty-five dollars ($65.00);

(B) For a negotiated plea or disposition before trial, one hundred twenty-five dollars
($125); or

1-10



(C) For a trial or an extended matter, five hundred dollars ($500);

(d) A court is not required to enter a judgment against a defendant under this section.
Ark. Code Ann. §16-87-218.

Court Interpreter

(a) The State of Arkansas requires that court proceedings be conducted in the English
language under §16-10-107.

(b) Recognizing that a person with limited English proficiency cannot fully participate in
the legal process and exercise the rights afforded to him or her, a court shall appoint a
qualified interpreter to assist a person with limited English proficiency in a court
proceeding.

Ark. Code Ann. § 16-10-1101
As used in this subchapter:

(1) "Interpret" means to convey spoken English in a manner understood by a person
who has limited English proficiency by using American Sign Language and
transliteration, Communication Access Realtime Translation (CART) services or similar
procedures, or a language in which the person is fluent, and to convey the
communication made by that person into spoken English; and

(2) "Limited English proficiency" means either:

(A) The inability of a person to adequately understand or communicate effectively in
English in a court proceeding because the person has not developed fluency in English;
or

(B) The inability of a person to adequately hear, understand, or communicate effectively
in English in a court proceeding due to a speech impairment, hearing loss, deafness,
deaf-blindness, or other disability.

Ark. Code Ann. § 16-10-1102

(a) A person with limited English proficiency who is a party to or a witness in a court
proceeding is entitled to a qualified interpreter to interpret for the person throughout
the court proceeding.

(b) (1) With the support of the AOC, all court personnel shall make a reasonable
effort to ensure public awareness of interpreter services.

(2) Cletks of courts shall cleatly publicize the availability of interpreter services.

Ark. Code Ann. § 16-10-1103



Appointment of Interpreter -

(a) The Administrative Office of the Courts shall compile, maintain, and disseminate
a certified registry of qualified interpreters for the courts.

(b) When an interpreter is requested or when the court determines that a party to or
a witness in a court proceeding has limited English proficiency, a qualified interpreter
shall be appointed under procedures adopted by the Supreme Court.

(c) An attorney, a clerk of court, employee or officer of a law enforcement agency, or
a party to or a witness in a court proceeding shall notify the court as soon as the
need for an interpreter is identified.

(d) If a qualified interpreter is not available through the office's registry, the court
may appoint an interpreter qualified under procedures adopted by the court, and the
interpreter shall take the oath under § 16-10-1105.

Ark. Code Ann. {16-10-1104

Interpreter oath -

Before commencing his or her duties, an interpreter appointed under this subchapter
shall take an oath in substantially the following form:

"Do you [sweat] [affirm] that you will make a true and impartial interpretation using
your best skills and judgment in accordance with the standards and ethics of the
interpreter profession and that you will abide by the Arkansas Code of Professional
Responsibility for Interpreters in the Judiciary, [so help you God][under the penalty
of petjury]?"

Ark. Code Ann. §16-10-1105
Replacement of Interpreter -

(a) A court that appoints an interpreter shall dismiss the interpreter and obtain the
services of a qualified interpreter under procedures adopted by the Supreme Court:

(1) If the interpreter fails to follow the standards prescribed by law or by the
Arkansas Code of Professional Responsibility for Interpreters in the Judiciary;

(2) If the interpreter is unable to effectively communicate; or

(3) For other reasons prescribed by the Supreme Court.

(b) A court that appoints an interpreter shall notify the Administrative Office of the
Courts in writing if the court dismisses an interpreter, setting forth the reason for the

dismissal.

Ark. Code Ann. §16-10-1106
1-12



Confidential communications in presence of interpreter -

An interpreter appointed under this subchapter shall not be compelled to testify in a
court proceeding as to any statements made by the person with limited English
proficiency and interpreted by the interpreter when the person with limited English
proficiency is engaged in a privileged communication recognized by the Arkansas
Rules of Evidence.

Ark. Code Ann. {16-10-1107
Compensation of interpreter -

(a) Except as provided in subsection (b) of this section, the payment of the cost of
providing an interpreter appointed under this subchapter shall be the responsibility
of the local government responsible for funding the court that has jurisdiction over
the court proceeding.

(b) If an interpreter from the registry maintained by the Administrative Office of the
Courts is appointed by a court, the court may certify upon prescribed forms upon
the conclusion of the interpretet's services those services to the office for payment
from funds specifically appropriated for this purpose at the rate set by the office.

(c) A person with limited English proficiency who is a party to or witness in a court
proceeding shall not be denied the services of an interpreter because he or she is
unable to pay for the services.

(d) A defendant in a criminal proceeding shall not be required to pay a fee for the
services of a court-appointed interpreter.

(e) If costs are assessed or collected by the court under the Arkansas Rules of Civil
Procedure, the disposition of the costs shall be at the discretion of the court, and the
court may order reimbursement to the local government responsible for funding the

court or the office for its responsibilities under this subchapter.

Ark. Code Ann. §16-10-1108

9 District Court Clerk

(a) The judge of any district court may appoint a clerk for the court who shall be
designated and known as the district court clerk. The city council sets the salary but:

(b) If any portion of the salary is to be paid by the county, the quorum court must
approve the salary; or

(c) If the expenses and salaries of the district court are paid entirely by
the county in which the court is located, the salary is set by the quorum court.

1-13



Ark. Code Ann. § 16-17-211
See Appendix - District Court Clerk

10 Deputy Court Clerks

(a) The district judge may, with the approval of the governing body of the city, appoint
one or more deputy clerks to serve under the supervision of the judge.

(b) The salary of the deputy clerk may be less but not more than the salary of the district
court clerk. The salary designated for the office of district court clerk may be
apportioned by the city council between and among the district court clerks and any
or all of the deputies.

Ark. Code Ann. § 16-17-106
See Appendix - District Court Clerk

D Broadcasting, Recording or Photographing In the Courtroom

1

4

This Order shall apply to all courts, but it shall not apply to the juvenile division of
circuit court as set out below.

A judge may authorize broadcasting, recording or photographing in the courtroom and
areas immediately adjacent thereto during sessions of court, recesses between sessions,
and on other occasions, provided that the participants will not be distracted, nor will the
dignity of the proceedings be impaired.

The following exceptions shall apply:

(a) An objection timely made by a party or an attorney shall preclude broadcasting,
recording or photographing of the proceedings;

(b) The court shall inform witnesses of their right to refuse to be broadcast, recorded or
photographed, and an objection timely made by a witness shall preclude
broadcasting, recording or photographing of that witness;

(c) All matters in the juvenile division of the circuit court, as well as domestic relations
matters, e.g., adoptions, guardianships, divorce, custody, support and paternity, shall
not be subject to broadcasting, recording or photographing;

(d) In camera proceedings shall not be broadcast, recorded or photographed except with
consent of the court;

(e) Jurors, minors without parental or guardian consent, victims in cases involving sexual
offenses, and undercover police agents or informants shall not be broadcast,

recorded or photographed.

The broadcasting, recording or photographing of any court proceeding shall comply with
the following rules:
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(@)

(b)

©

(d)

©

()

©

(h)

The court shall direct that the news media representatives enter into a pooling a
news medium wanting to broadcast, record or photograph court proceedings shall
present to the court a written statement agreeing to share with other media
representatives. The media pool shall select one of its members to serve as pool
coordinator. The media pool shall establish its own procedures, not inconsistent with
these rules or with the wishes of the court, and the pool coordinator shall arbitrate
any problems that arise. If a problem arises that requires the assistance of the court,
the pool coordinator alone shall be responsible for coordinating with the court. A
plan for the placement of the broadcast equipment shall be prepared and filed by the
pool coordinator, subject to the final approval of the court.

The court shall retain ultimate control of the application of these rules over the
broadcasting, recording or photographing of a trial. Decisions made as to the details
are final and are not subject to appeal. The court may in its discretion terminate the
broadcasting, recording or photographing at any time. Such a decision should not be
made in an effort to edit the proceedings but only as one necessary in the interest of
justice.

The media pool may have two cameras in the courtroom during the course of a trial.
One camera shall be used for still photography, and one camera shall be used for
television photography. Both cameras shall remain in stationary positions outside the
bar of the courtroom. Videotape recording and other electronic equipment not a
component part of the cameras shall be located in an area remote from the
courtroom to be designated by the court.

One additional audio system for radio broadcasting shall be permitted provided that
all microphones and related essential wiring will be unobtrusive and located in places
designated in advance by the basic courtroom plan. The pool coordinator shall
permit the installation of a pickup distribution box to be located outside the
courtroom area to allow additional agencies access to the audio feed.

Only television and photographic equipment that does not require distracting sound
or light shall be employed to cover court proceedings. No artificial lighting device
shall be employed in connection with television cameras. Any court approved
alterations in existing lighting or wiring shall be accomplished by and at the expense
of the media pool.

Camera and audio equipment shall be installed or removed only when the court is
not in session. Film changes shall not be made while court is in session. No audio
equipment shall be used to record conversations between attorneys and clients or
conversations between attorneys and the court held outside the hearing of the jury

Electronic devices shall not be used in the courttoom to broadcast, record,
photograph, e-mail, blog, tweet, text, post, or transmit by any other means except as
may be allowed by the court.

If a court has its own broadcasting, recording, or photography system, the court’s
system shall be used, subject to the provisions of this Order, unless different or
additional arrangements are necessary in the court’s discretion.
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5 Failure to abide by any provision of this Order can result in a citation for contempt

against the news representative and his/her agency.
S. Ct. Admin. Order No. 6.

No rule of court or judicial order shall be promulgated that prohibits representatives of
the news media from broadcasting or publishing any information in their possession
relating to a criminal case.

Ark. R. Crim. P. 38

E Marriages

1

Elected district court judges and former judges who have served at least four years may
solemnize marriages.

Ark. Code Ann. § 9-11-213

All persons contracting marriages in Arkansas are required to first obtain a license from
the clerk of the county court of some county in Arkansas.

Ark. Code Ann. § 9-11-201
Form of license
(a) The license may be in the following form:

State of Arkansas,
County of

To any person authorized by law to solemnize marriage:
You are hereby commanded to solemnize the rites and publish the banns of
matrimony between A.B., age years, and D.C., age years, according to

law, officially sign and return this license to the parties herein named.

Witness my hand and official seal this day of , 20__ [L.S]
A.B., County Clerk

(b) The party solemnizing the rites of matrimony shall endorse on the license a
certificate of that fact in the following form:

State of Arkansas,
County of

I, A.B., do certify that on the day of , 20__, 1did duly,
and according to law as commanded in the foregoing license, solemnize the rites and
publish the banns of matrimony between the parties herein named.
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Witness my hand this day of 20__

A.B., District Judge

Ark. Code Ann. § 9-11-202

4 Covenant marriages must also contain the following declaration of intent:

We and declare our intent to contract a covenant marriage and,
accordingly, have executed the attached declaration of intent.

Ark. Code Ann. § 9-11-801 - Covenant Marriage Act of 2001.

See Relevant Form

It is a misdemeanor to solemnize marriages contrary to law or to fail to officially sign and
return any license to the party at the time of the marriage.

Ark. Code Ann. § 9-11-216 - 217
Marriage ceremony

(a) When marriages are solemnized by a district judge the ceremony form observed shall
be the one the judge deems most appropriate.

Ark. Code Ann. § 9-11-215
(b) Suggested ceremony

See Relevant Form.

F Contractors Providing Certain Services

1

Upon request of a district court judge, the governing body in which a district court is
located or, if applicable each governing body of a political subdivision which contributes
to the expenses of a district court may contract with a person who has registered with
the Secretary of State and filed a surety bond or certificate of deposit with the Secretary
of State to provide any of the following services:

(a) Probation services;

(b) Pretrial supervised release programs;

(c) Alternative sentencing programs;

(d) The collection and enforcement of delinquent fines and costs;

The amount of the surety bond or certificate of deposit shall be $50,000. The city or
county or any person suffering damage by reason of the acts or omissions of the person
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or any employee of the person in the performance of services subject to this section may
bring action on the bond for damages.

A person shall be ineligible to provide services subject to this section if the person or an
owner, operator or any stockholder has been convicted of a felony.

For the purpose of this section, "person" means any individual, corporation, partnership,
firm, association, or other business entity.

A district court may require a defendant to pay reasonable fees, in an amount to be
established by the court, relating to private contractors providing probation services,
pretrial supervised release programs, or alternate sentencing programs authorized by law.

Ark. Code Ann. § 16-17-127
See also Sections X F and XV F
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IT COURT STRUCTURE and JURISDICTION
A Court Structure
1 “Department” means the physical location where sessions of court are held;

2 “District” means the geographical area in which a state district court may
exercise jurisdiction and from which a state district court judge is elected;

3 “Division” means the designation of the judicial positions for case management
or election purposes and does not refer to “subject matter divisions” under
Arkansas Constitution, Amendment 80, § 7;

4 “Local district court” includes a department of a district court;

5(A)  “State district court” means a district court that is created by this subchapter
and has:

(i) Criminal jurisdiction, as established by the General Assembly; and
(i) Civil jurisdiction, as established by the Supreme Court.

(B)  “State district court” includes a department of a state district court; and

6 “State district court judge” means a full-time judge:
(A) Whose salary is paid by the state;
(B) Who is not engaged in the private practice of law; and

(C) Who is available for work in circuit court under rules adopted by the
Supreme Court.

Ark. Code Ann. § 16-17-1102
B Jurisdiction/State District Courts
(a)(1) State district courts are courts of limited jurisdiction with criminal jurisdiction
as defined by the General Assembly and by the Arkansas Constitution,
Amendment 80, § 7, and civil jurisdiction as defined by the Supreme Court.
(2)  State district courts may be given greater criminal and civil jurisdiction than

that provided for local district courts, subject to the provisions of the
Arkansas Constitution, Amendment 80, {§{7 and 10.
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(b)

Under rules prescribed by the Supreme Court, a state district court judge may
hear cases filed in the circuit court that arise within the territorial jurisdiction
of the state district court judge.

(c)(1) Under rules prescribed by the Supreme Court, a state district court judge may

be assigned by the Chief Justice to hear cases outside the territorial
g y
jurisdiction of the court.

(2) When assigned, the state district court judge is entitled to the reimbursement

of travel expenses under § 16-17-1108.

Ark. Code Ann. § 16-17-1109
See Ark. Code Ann. §§ 16-17-1110 - 1113 for Organization and
designation of State District Courts

C Jurisdictional Amount/Subject Matter Jurisdiction/Civil Cases/State District

Courts

1

The district court shall have original jurisdiction within its territorial jurisdiction
over the following civil matters:

(2)

(b)

©

(d)

Exclusive of the circuit court in all matters of contract where the amount in
controversy does not exceed the sum of one hundred dollars ($100),
excluding interest, costs and attorney’s fees;

Concurrent with the circuit court in matters of contract where the amount in
controversy does not exceed the sum of twenty-five thousand dollars
($25,000), excluding interest, costs and attorney’s fees;

Concurrent with the circuit court in actions for the recovery of personal

property where the value of the property does not exceed the sum of twenty-
five thousand dollars ($25,000); and

Concurrent with the circuit court in matters of damage to personal property
where the amount in controversy does not exceed the sum of twenty-five

thousand dollars ($25,000), excluding interest and costs.

S. Ct. Admin. Order No. 18
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D Jurisdictional Amount/Subject Matter Jurisdiction/Civil Cases/Local District
Courts

1

The district court shall have original jurisdiction within its territorial jurisdiction

over the following civil matters:

2

3

(a) Exclusive of the circuit court in all matters of contract where the amount in
controversy does not exceed the sum of one hundred dollars ($100), excluding
interest, costs and attorney’s fees;

(b) Concurrent with the circuit court in matters of contract where the amount in
controversy does not exceed the sum of five thousand dollars ($5,000),
excluding interest, costs and attorney’s fees;

(c) Concurrent with the circuit court in actions for the recovery of personal
property where the value of the property does not exceed the sum of five
thousand dollars ($5,000); and

(d) Concurrent with the circuit court in matters of damage to personal property
where the amount in controversy does not exceed the sum of five thousand
dollars ($5,000), excluding interest and costs.

S. Ct. Admin. Order No. 18

The small claims division for local and state district courts shall have the same
jurisdiction over amounts in controversy as provided above. Special procedural
rules governing actions filed in the small claims division are set out in Rule 10 of
the District Court Rules.

S. Ct. Admin. Order No. 18

The district courts shall have subject matter jurisdiction as established by
Supreme Court rule.

Ark. Code Ann. § 16-17-704

E Criminal Jurisdiction

4

The district court shall have original jurisdiction, exclusive of the circuit court,
for the trial of violations of ordinances of any town, city, or county within the
territorial jurisdiction of the district court, and shall have original jurisdiction,
concurrent with the circuit court, for the trial of offenses defined as
misdemeanors and violations by state law and committed within the county in
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which the district court is located.

5 A district court may issue arrest warrants and search warrants and may perform
other pretrial functions, as authorized by the Arkansas Rules of Criminal
Procedure, in the prosecution of a person for an offense within the exclusive
jurisdiction of the circuit court.

Ark. Code Ann. § 16-88-101
F Criminal Magistrates

1 With the concurrence of a majority of the circuit court judges of a judicial circuit,
the administrative judge of the judicial circuit may designate one or more district
court judge(s), with the judge's consent, as a referee or master, who shall be
referred to as a "criminal magistrate" for the judicial circuit, and who shall be
authorized to perform any of the duties described in subsection (b) of this rule. A
criminal magistrate shall be subject at all times to the superintending control of
the circuit judges of the judicial circuit, and the criminal magistrate's territorial
jurisdiction shall be coextensive to that of the circuit judges of the judicial circuit
unless specifically limited by the designating order.

2 A criminal magistrate may petform the following duties with respect to an
investigation or prosecution of an offense lying within the exclusive jurisdiction
of the circuit court:

(a) Issue a search warrant pursuant to Rule 13.1.

(b) Issue an arrest warrant pursuant to Rule 7.1 or Arkansas Code § 16-
81-104, or issue a summons pursuant to Rule 6.1.

(c) Make a reasonable cause determination pursuant to Rule 4.1(e).

(d) Conduct a first appearance pursuant to Rule 8.1, at which the
criminal magistrate may appoint counsel pursuant to Rule 8.2; inform
a defendant pursuant to Rule 8.3; accept a plea of "not guilty" or "not
guilty by reason of insanity"; conduct a pretrial release inquiry
pursuant to Rules 8.4 and 8.5; or release a defendant from custody
pursuant to Rules 9.1, 9.2, and 9.3.

(e) Conduct a preliminary hearing as provided in Ark. Code Ann. § 5-4-
310(a).

3 Ifaperson is charged with the commission of an offense lying within the
exclusive jurisdiction of the circuit court, a criminal magistrate designated
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10

pursuant to this rule may not accept or approve a plea of guilty or #olo contendere
to the offense charged or to a lesser included offense.

Nothing in this order shall affect the authority of a district court judge to
perform the duties described in subsection (2) as otherwise permitted by these
Rules or other law.

Nothing in this rule shall impair or render ineffectual any proceeding or
procedural matters which occurred before the effective date of this rule.

Ark. R. Crim. P. 1.8

A county may employ one (1) or more district court judges to act as criminal
magistrates in accordance with the provisions of Rule 1.8(a) of the Arkansas
Rules of Criminal Procedure or in accordance with per curiam orders issued by
the Arkansas Supreme Court.

Ark. Code Ann. § 16-17-135

A district court judge acting as a criminal magistrate may be authorized to
perform any of the duties described in Rule 1.8(b) of the Arkansas Rules of
Criminal Procedure.

Ark. Code Ann. § 16-17-135

A county with a population of over one hundred thousand (100,000) persons
may compensate a district court judge acting as criminal magistrate in excess of
his or her salary as a district court judge in an annual amount not to exceed fifty
percent (50%) of the district court judge's maximum annual salary as set forth in
§ 16-17-108.

Ark. Code Ann. § 16-17-135

A county, city, or town that contributes to the salary of a district judge may treat
the increased payment for magistrate duties as salary to be calculated for
purposes of the Arkansas District Judge Retirement System.

Ark. Code Ann. § 16-17-135

The compensation for a district court judge acting as criminal magistrate for a
circuit court judge shall be set by the county quorum court by ordinance and may
be paid by the county from the county administration of justice fund or the
county general fund as appropriated by ordinance.

Ark. Code Ann. § 16-17-135
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G Jurisdiction over certain criminal matters

(a) If authorized by the administrative plan for the judicial circuit required by
Administrative Order No. 14 of the Supreme Court, a state district court judge may
preside over the following criminal matters:

(1) A drug court program authorized under § 16-98-301 et seq.; and
(2) Probation supervision program.

(b) The administrative judge of the judicial district may withdraw authorization under
this section at any time.

Ark. Code Ann. § 16-17-137

H Juvenile Jurisdiction (See Section XI)

I Geographical Boundaries
If there is only one district court in a county it shall have county-wide jurisdiction.
Ark. Const. Amend. 80 § 7 (C)

The General Assembly shall have the power to establish jurisdiction of all courts and
venue of all actions therein, unless otherwise provided in the Constitution, and the
power to establish judicial circuits and districts, provided such circuits or districts are
comprised of contiguous territories.

Ark. Const. Amend. 80 § 10
See Ark. Code Ann. {§ 16-17-901 et seq. & Ark. Code Ann. {§ 16-17-1110 — 1112
for specific geographical boundaries of various district courts

J Exchange of Jurisdiction

1 District judges may temporarily exchange districts by joint order entered of
record in their respective courts. They may hold court for each other for such
length of time as may seem practicable and for the best interest of their
respective courts.

2 District judges exchanging jurisdictional authority or districts shall have the same

power or authority, holding court for each other, as the district judge for the
district in which the court or courts shall be held.
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3 No city or county shall be held liable for nor shall incur any expense whatsoever
for any special pay or travel costs arising out of any exchange of judicial districts
between district judges.

Ark. Code Ann. § 16-17-102
Ark. Const. Amend. 80, § 7(e)

K Venue/Traffic Citations

All traffic citations issued within the boundaries of a town or city of this state
which has a district court shall be placed on the docket of the district court of
that town or city, unless the presiding judge of that court authorizes a transfer to
another court exercising jurisdiction over the area in which the citation was
issued.

Ark. Code Ann. § 16-88-116
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III

CIVIL CASES

A Small Claims Division

1

Establishment
(a) Each district court must establish a small claims division.
(b) Jurisdictional limit is $5,000.
(c) Judge determines time and place to hear docket.
S. Ct. Admin. Order No. 18

Filing fee - for initiating a cause of action in the small claims division of district

Ark. Code Ann. § 16-17-705

Technology fees - For initiating a cause of action in the civil or small claims
AIVISION OF AISTIICE COULLueuvriiriieriiteeieeeeeteeereeeeete et eereeeeeeseeeseeesesseesstensesesesseesseensens 15.00

Ark. Code Ann. § 21-6-416
Small claims versus regular civil division

(a) Small claims court is served by the same personnel as district court and is
located in the same building.

(b) Small claims court is designed to allow individuals to settle certain disputes in
court with relaxed rules of procedure and without attorneys.

(c) Small claims division should maintain a separate docket.

(d) If an attorney appears in a small claims case, the case must be transferred to
the regular civil division.

S. Ct. Admin. Order No. 18
Ark. Dist. Ct. R. 10

Small Claims Magistrates

(a) At the request of the majority of the district judges of a district court, with
the concurrence of a majority of the circuit judges of a judicial circuit, the
Administrative Judge of the judicial circuit may designate one or more
licensed attorney(s) to serve as a Small Claims Magistrate to preside over the
Small Claims Division of the district court. A Small Claims Magistrate shall
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be deemed the “judge” as that term is used in Rule 10 of the District Court
Rules. A Small Claims Magistrate shall be subject to the superintending
control of the district judges of the district court.

(b) A Small Claims Magistrate shall possess the same qualifications as a district
court judge. The appointment shall be in writing and filed with the District
Court Clerk.

S. Ct. Admin. Order No. 18
6 Restrictions on Appearance

(a) No action may be brought in small claims division by any collection agency
or agent, or assignee of a claim or any person, firm, partnership, association
or corporation engaged primarily or secondarily, in the business of lending
money at interest. By definition this includes credit bureaus and collection
agencies.

S. Ct. Admin. Order No. 18

(b) Corporations, other than those listed in section 5a, if organized under
Arkansas law with no mote than three stockholders, or in which 85% of
voting stock is held by persons related by blood or marriage within the 3rd
degree of consanguinity or any closely held corporation by unanimous vote
of the shareholders may sue and be sued in small claims court. Such
corporation must be represented by an officer of the corporation.

S. Ct. Admin. Order No. 18
Once an action is transferved to the regular division of district court, the corporation must
be represented by an attorney and proceedings in a suit conducted by one not entitled to
practice law are a nullity. Moreland v. Vickers Chevrolet Co., 37 Ark. App.1,
826 S.W.2d 289 (1992).

(c) No attorneys may practice in small claims division.
S. Ct. Admin. Order No. 18

7 Venue

(a) Contracts - county where contract to be performed or where defendant
resides.

Ark. Code Ann. § 16-17-706
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(b) Damage to personal property - county where damage occurred or where
defendant resides.

Ark. Code Ann. § 16-17-706
(c) All other cases - county where defendant resides.
Ark. Code Ann. § 16-17-706
8 Statute of Limitations
(a) Written contract - 5 years from date contract is broken.
Ark. Code Ann. § 16-56-111
(b) Oral contract - 3 years from date contract is broken.
Ark. Code Ann. § 16-56-105
(c) Recovery of personal property - 3 years from date property was taken.
Ark. Code Ann. § 16-56-105
(d) Damage to personal property - 3 years from date property was damaged.
Ark. Code Ann. § 16-56-105
9  The Complaint
(a) An action is begun in small claims court by filing with the clerk a claim form.
(b) The court should keep blank claim forms for public use.
(c) A small claims court complaint needs the following to serve its legal purpose:
(i) the names and addresses of the plaintiff and defendant;
(if) the amount of money claimed or description of property to be recovered,;

(itif)a brief description of why the plaintiff believes the defendant owes the
amount of money or property claimed;

(iv) notice to the defendant that a claim has been filed against him/her; and
(v) receipt for certified letter and return card or other evidence of service.

Ark. Dist. Ct. R. 10
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(d) The plaintiff prepares the claim form and presents it to the clerk in person.
(e) Clerk files claim form and assists plaintiff in obtaining service.

(f) A copy of the answer is included with claim form when serving the
defendant.

Ark. Dist. Ct. R. 10

See Relevant Forms

10 Setrvice of Process.

(a) Unless service by the sheriff or other authorized person is requested by the
plaintiff, the defendant shall be served by certified mail.

(b) The clerk shall enclose a copy of the claim form in an envelope addressed to
the defendant at the address stated in the claim form, prepay the postage, the
cost of which may be collected from the plaintiff at time of filing, and mail
the envelope to the defendant by certified mail and request a return receipt
from addressee only. The clerk shall attach to the original claim form the
receipt for the certified letter and the return card thereon or other evidence
of service of the claim form.

Ark. Dist. Ct. R. 10
(c) There are four types of service available for serving a summons:

(i) By a sheriff of the county where the service is to be made, or his or her
deputy, unless the sheriff is a party to the action. Sheriff’s fees are found

in Ark. Code Ann. § 21-6-307. Plaintiff pays sheriff directly unless the
court has made other arrangements.

(if) By any person appointed pursuant to Administrative Order No. 20 for
the purpose of serving summons by either the court in which the action
is filed or a court in the county in which service is to be made. Fee set by
agent. Plaintiff pays agent directly unless the court has made other
arrangements.

(iii) By any person authorized to serve process under the law of the place
outside this state where service is made.

(iv) Return receipt certified mail or commercial delivery company. Receipt
must be returned to the court clerk. Commercial delivery company must
maintain permanent records of actual delivery and be approved by the
court.
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Ark. R. Civ. P. 4
(d) Subpoenas.
If subpoenas are requested, the plaintiff or defendant must provide a list of

the names and addresses and telephone numbers to the court clerk. There
will be additional costs for serving each subpoena.

Ark. R. Civ. P. 45

See Relevant Form

11 Answer by Defendant

(a) Defendant must file answer with clerk of the court within 30 days after
service of the claim form on him or her.

(a) Defendant must mail copy of answer to plaintiff.

(a) If defendant does not answer within these time limits the court may enter a
judgment against the defendant.

Ark. Dist. Ct. R. 10

See Relevant Form

12 Procedure

(a) Plaintiff and defendant shall have the right to offer evidence in their behalf
by witnesses appearing at the hearing or, with court permission, at any other
time.

(b) Small claims actions shall be tried informally before the court with relaxed
rules of evidence.

(c) No depositions shall be taken and no interrogatories or other discovery
proceedings shall be used except in the aid of execution.

(d) No new parties shall be brought in and no party shall be allowed to
intervene.

(e) Burden of proof is on plaintiff and case must be proved by a preponderance
of the facts presented.

Ark. Dist. Ct. R. 10

13 Judgments and Orders
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(a) Judge may give judgment and make such orders as to time of payment or
otherwise as deemed to be right and just.

(b) Judgments and orders shall be in writing and entered upon official record in
the same manner as other orders of the court.

(c) No prejudgment attachment or garnishment shall issue.
(d) Proceedings to enforce or collect a judgment shall be in all respects as in
other cases, except that security interests may be proved at the same time as

proof of the claim.

(e) Order of judgment may include an order of delivery directing the sheriff to
deliver the property subject to the security interests to the plaintiff.

(f) Unless court orders otherwise, no execution or enforcement proceedings
shall issue on any judgment until after expiration of 10 days from entry of

judgment.

(¢) Prevailing party entitled to costs, including costs of service and notice to
defendant and costs of enforcing the judgment.

(h) Appeals may be taken in same manner as other civil appeals.
Ark. Dist. Ct. R. 10
B Civil Division

1 All civil cases filed in district court shall be subject to the procedural rules
adopted by the Supreme Court for such cases.

Ark. Code Ann. § 16-17-702
2 Jurisdiction
(a) Jurisdictional limit is $5,000
(b) Jurisdictional limit is $25,000 in State District Courts
(See Section IT)
3 Venue

(a) The venue of civil actions, except those in the small claims division, shall be
as in like actions instituted in the circuit courts.
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(b)

©

(d)

©

()

©

Ark. Code Ann. § 16-17-706

Actions against corporations - An action against a corporation created by the
laws of this state may be brought in the county in which it is situated or has
its principal office or place of business, or in which its chief officer resides.
However, if the corporation is a bank or insurance company, the action may
be brought in the county in which there is a branch of the bank or agency of
the company, where it arises out of a transaction of the bank or agency.

Ark. Code Ann. § 16-60-104

Actions against persons, partnerships or associations maintaining more than
one office - An action, other than those mentioned in 88 16-60-101-110
against a person, firm, co-partnership or association engaged in business in
this state which has or maintains more than one office or place of business in
this state, may be brought in any county in which the person, firm, co-
partnership or association has or maintains any office, branch office, sub-
office, or place of business, and service of process upon any agent of any
person, firm, co-partnership or association at any such office, branch office,
sub-office, or place of business shall be service upon such person, firm, co-
partnership or association.

Ark. Code Ann. § 16-60-105

Actions against nonresident individual or foreign corporation - An action,
other than one of those mentioned in 88 16-10-101-103, against a
nonresident of this state, or a foreign corporation, may be brought in any
county in which there may be property of or debt owing to the defendant.

Ark. Code Ann. § 16-60-108

Contract actions against nonresident - Contract action against a nonresident
of this state or a foreign corporation may be brought in the county in which
the plaintiff resided at the time the cause of action arose.

Ark. Code Ann. § 16-60-109

Action on debt or note- An action on a debt, account or note, or for goods
ot services, may be brought in the county where the defendant resided at the
time the cause of action arose.

Ark. Code Ann. § 16-60-111

Actions for damage to, or conversion of, personal property - Any action for
damage to personal property by wrongful or negligent act, whether arising
from contract, tort or conversion of personal property, may be brought
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cither in the county where the damage occurred, or in the county where the
property was converted, or in the county of residence of the person who was
the owner of the property at the time the cause of action arose.

Ark. Code Ann. § 16-60-113
Civil Justice Reform Act — Venue

(a) All civil actions other than those mentioned in {§ 16-60-101 - 16-60-103, 16-
60-107, 16-60-114, and 16-60-115, and subsection (e) of this section must be
brought in any of the following counties:

(1) The county in which a substantial part of the events or omissions giving
rise to the claim occurred;

(2)(A) The county in which an individual defendant resided.

(B) If the defendant is an entity other than an individual, the county where
the entity had its principal office in this state at the time of the accrual of the
cause of action; or

(3)(A) The county in which the plaintiff resided.

(B) If the plaintiff is an entity other than an individual, the county where the
plaintiff had its principal office in this state at the time of the accrual of the
cause of action.

Ark. Code Ann. § 16-55-213

(b) There is some thought that the “Civil Justice Reform Act” and its venue
provision, repealed by implication the venue code sections listed in 3(b) — (g
above.

See, David Newbern and John Watkins, Civil Practice and Procedure,
§ 9.1 (4™ ed. 2006)

Commencement of Action

(a) Civil actions are commenced in district court by filing a complaint with the
clerk, who notes the date and time of filing thereon.

Ark. Dist. Ct. R. 3

(b) If the clerk’s office has facsimile machine, the clerk shall accept facsimile
transmissions of any paper filed under Ark. R. Civ. P. 5 and may charge a fee
of $1.00 per page. Any signature appearing on a facsimile copy shall be
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presumed authentic until proven otherwise. The clerk shall stamp or
otherwise mark a facsimile copy as filed on the date and time that it is
received on the clerk’s facsimile machine during the regular hours of the
clerk’s office or, if received outside those hours, at the time the office opens
on the next business day.
Ark. R. Civ. P. 5(c)(2)

() An action is not commenced unless defendant is served with claim form
within 120 days of filing. The court may, within this time and for good cause

shown, by written order or docket entry, extend time for service.

Ark. Dist. Ct. R. 3

Filing Fee - For initiating a cause of action in the civil division of district

See Section XV
Ark. Code Ann. § 16-17-705

Technology fees - For initiating a cause of action in the civil or small claims
division Of dIStrICt COULt. .. vttt 15.00

See Section XV

Ark. Code Ann. § 21-6-416

Complaint

(a) Must be in writing and signed by plaintff or his/her attorney, if any.

(b) Must state the names and addresses of the parties and claimants attorney, if
any.

(c) Must state the nature and basis of the claim.

(d) Must state the nature and amount of relief sought. Should state the date the
claim arose and the factual basis of the claim.

() Must warn the defendant to file a written answer with the clerk of the court
and to serve a copy to the plaintiff or his/her attorney within 30 days after
service of the complaint upon him. Must also warn the defendant that failure
to file an answer may result in a default judgment being entered against
him/her.
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Must have a return form to be completed by the person serving the
defendant.

Ark. Dist. Ct. R. 4
See Relevant Form.

A licensed collection agency can obtain assignments of debts and then bring an action on the
debts in its own name, as “the real party in interest,” pursuant to Ark. R. Civ. P. 17(a).
Smith v. National Cashflow Systems, Inc., 309 Ark. 101, 827 S.W.2d 146
(1992)

9 Service of Complaint

(2)
M

2

3)

)

®)

(b)

There are five types of service available for serving a complaint.

By a sheriff of the county where the service is to be made, or his or her
deputy, unless the sheriff is a party to the action. Sheriff’s fees are found in
Ark. Code Ann. § 21-6-307. Plaintiff pays sheriff directly unless the court
has made other arrangements.

By any person appointed pursuant to Administrative Order No. 20 for the
purpose of serving summons by either the court in which the action is filed
or a court in the county in which the action is filed or a court in the county
in which service is to be made. Fee set by agent. Plaintiff pays agent
directly unless the court has made other arrangements.

By any person authorized to serve process under the law of the place
outside this state where service is made.

Return receipt certified mail or commercial delivery company. May be by
the plaintiff or an attorney of record for the plaintiff. The return receipt
must be returned to the court clerk. Commercial Delivery Company must
maintain permanent records of actual delivery and have been approved by
the court.

Where service is permitted upon an attorney, such service may be effected
by facsimile, provided the attorney being served has facilities in his/her
office to receive and reproduce verbatim electronic transmissions, or such
service may be made by a commercial delivery service which maintains
permanent records of actual delivery.

If the clerk(s office has facsimile machine, the clerk shall accept facsimile

transmissions of any paper filed under Ark. R. Civ. P. 5 and may charge a fee

of $1.00 per page. Any signature appearing on a facsimile copy shall be

presumed authentic until proven otherwise. The clerk shall stamp or

otherwise mark a facsimile copy as filed on the date and time that it is

received on the clerk’s facsimile machine during the regular hours of the
II1-10



clerk’s office or, if received outside those hours, at the time the office opens
on the next business day.

(c) The judge may permit papers or pleadings to be filed with him, in which
event he shall note thereon the filing date and forthwith transmit them to the
office of the clerk. If the judge permits filing by facsimile transmission, the
provisions of subsection (c)(2) of this rule shall apply.

(d) Proof of Service. The person serving the complaint shall promptly make
proof of service thereof to the clerk of the court. Proof of service shall
reflect that which has been done to show compliance with these rules.
Service by one other than the sheriff or constable shall state by affidavit the
time, place, and manner of service.

Ark. Dist. Ct. R. 5
Ark. R. Civ. P. 4

See Relevant Form

10 Subpoenas

If subpoenas are requested the plaintiff or defendant must provide a list of the
names and addresses and telephone numbers to the court clerk. There will be
additional costs for serving each subpoena.

Ark. R. Civ. P. 45
See Relevant Form

11 Contents of Answer; Time for Filing

(a) An answer shall be in writing and signed by the defendant or his/her
attorney, if any. It shall also state:

(1) the reasons for denial of the relief sought by the plaintiff, including any
affirmative defenses and the factual basis therefore;

(2) any affirmative relief sought by the defendant, whether by way of
counter-claim, set-off, cross-claim, or third party claim, the factual basis
for such relief, and the names and addresses of other persons needed for
determination of the claim for affirmative relief;

(3) the address of the defendant or his/her attorney, if any.
(b) An answer to a complaint, cross-claim, or third-party claim, and a reply to a
counterclaim, shall be filed with the clerk of the court within 30 days of the

date that the complaint or other pleading asserting the claim is served.
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A copy of an answer or reply shall also be served on the opposing party or
parties in accordance with Ark. R. Civ. P. 5.

Ark. Dist. Ct. R. 6
See Relevant Form

12 Jurisdiction - Effect of Counterclaim, Cross-Claim or Third Party Claim -
Transfer

(2)

(b)

©

If the plaintiff's claim is an amount that exceeds the court's jurisdictional
limit, the court, upon its own motion or upon motion of either party, shall
dismiss the claim for lack of subject matter jurisdiction.

If a compulsory counterclaim or set-off involves an amount that would cause
the court to lose jurisdiction of the case, the court, upon its own motion or
upon motion of either party, shall transfer the entire case to circuit court for
determination thereon as if the case had been appealed.

Permissive Counterclaim, Cross-Claim, or Third-Party Claim. If a permissive
counterclaim, a cross-claim, or a third-party claim involves an amount that
would otherwise cause the court to lose jurisdiction of the case, the court
shall disregard such counterclaim, cross-claim, or third-party claim and
proceed to determine the claim of the plaintiff.

Ark. Dist. Ct. R. 7

13 Judgments - How Entered

(2)

(b)

©

When a defendant has failed to file an answer or reply within time set by
District Court Rules, Rule 6(b), a default judgment may be rendered against
that defendant.

Ark. Dist. Ct. R. 8
See Ryan v. Reynolds, 70 Ark. App. 54, 16 S.W.3d 556 (2000)

When the court decides the case, it shall enter judgment in favor of the
prevailing party for the relief to which the party is deemed entitled.

Ark. Dist. Ct. R. 8
See Tharp vs. Smith, 326 Ark. 260, 930 S.W. 2d 350 (1996)

The court shall timely enter in the docket the date and amount of the
judgment whether entered by default or on the merits.

Ark. Dist. Ct. R. 8
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NOTE: Dist. Ct. R. 8 states that in limited jurisdiction courts, the effective
date of the judgment is when the judge enters in a timely manner the date
and amount of the judgment in the court's docket;

(1) This procedure is in contrast to that for general jurisdiction courts where
judgments are effective only when they are filed with the clerk of those
courts.

Ark. R. App. P. 4(d)

Ark. R. Civ. P. Rule 58

S. Ct. Admin. Order No. 2

West Apts., Inc. v. Booth, 297 Ark. 247, 760 S.W.2d 861 (1988); Jones
v. City of Flippin, 47 Ark. App. 102, 886 S.W.2d 875 (1994)

(2) The legislature has adopted yet a third method for effective date of
judgments and said: “All judgments, orders and decrees entered in open
court by any court of record in the State of Arkansas are effective as to
all parties of record from the date rendered and not from the date of
entry of record.”

Ark. Code Ann. 16-65-121 Superseded by Ar. R. Civ. P. Rule 58
See Price v. Price, 341 Ark. 311, 16 S.W.3d 248 (2000)

See Relevant Form

(d) Judgments entered by district courts shall not become a lien against real
property unless a certified copy of such judgment, showing the name of the
judgment debtor, the date and amount thereof, shall be filed in the office of
the circuit clerk of the county in which such land is situated.

Ark. Dist. Ct. R. 8
Ark. Code Ann. § 16-65-117

(e) The records of all judgments shall contain the address of all parties when
reasonably ascertainable.

Ark. Code Ann. § 16-10-132

(f) Any judgment entered by a district court on any contract shall bear interest at
the rate provided by the contract or 10% per annum, whichever is greater,
and on any other judgment at 10% per annum.

Ark. Code Ann. § 16-65-114

See Relevant Form

14 Enforcement of Judgment
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(a) Judgments have a lifespan of 10 years unless revived before the expiration of
the 10 year period measured from the date rendered.

Ark. Code. Ann. § 16-56-114

Issuance of process or payment on a_judgment will toll the statute of limitations on the judgment
and form a new period from which it will run; the “Ussuance of process” includes execution and
writs of garnishment. Primus Automotive Financial Services, Inc. v. Wilburn,
2013 Ark. 258.

(b) Garnishment - Procedure for Issuing Writ

(1) A qualified judgment creditor makes application to the clerk for a writ of
garnishment.

Ark. Code Ann. § 16-110-402

(i) No garnishment shall issue on any judgment until after the expiration
of 10 days from the entry thereof.

Ark. R. Civ. P. 62

(i) No garnishment shall issue if appellant posts and the court approves
a supersedeas bond for appeal purposes.

Ark. Dist. Ct. R. 9

See Relevant Form.

(2) Writs of garnishment shall be directed, served and returned in the same
manner as writs of summons.

Ark. Code Ann. § 16-110-402
Ark. R. Civ. P. 4

(3) Judgment creditor or the judgment creditor’s attorney is responsible for
mailing a copy of the writ of garnishment and notice to the judgment
debtor and the judgment debtor’s attorney, if any, within five (5) days
from the date the writ of garnishment is served on the garnishee.

(4) Judgment creditor or the judgment creditor’s attorney shall mail the writ

and “Notice to Defendant” by first-class mail to the last known
residential address of the judgment debtor.
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(5) If letter returned “undeliverable” by post office, or if the last known
residential address is not discoverable, then the writ and “Notice to
Defendant” shall be sent by first-class mail to the judgment debtor at
his/her place of employment, if known.

(6) Judgment creditor or the judgment creditor’s attorney is not required to
mail another “Notice to Defendant” to the judgment debtor for future
garnishments on the same debt within 12 months of the original
garnishment.

(7) If further garnishments are filed after the original garnishment, then the
“Notice to Defendant” is required to be mailed annually by the judgment
creditor or the judgment creditor’s attorney.

(8) Upon return of the clerk’s writ of garnishment for filing with the court,
the judgment creditor or judgment creditor’s attorney shall include a
“Notice to Defendant” certificate of service statement, including the
name and last address for the judgment debtor and the date the “Notice
to Defendant” was sent to the judgment debtor. The certificate of service
statement shall be signed by the judgment creditor or judgment creditor’s
attorney.

(9) The judgment debtor may claim exemptions according to law after
service of the writ of garnishment on the garnishee by filing an
exemption claim with the clerk.

(10)  If within five (5) days after an exemption claim is filed with the clerk,
the judgment debtor or the judgment debtor’s attorney shall notify the
judgment creditor or the judgment creditor’s attorney by fax transmission
and concurrent mailing of the judgment debtor’s exemption claim.

(11) A hearing shall not be required and a writ of supersedeas shall issue
unless the judgment creditor files within ten (10) days from the date the
judgment debtor or judgment debtor’s attorney files an exemption claim
a statement in writing that the judgment debtor’s claim of exemption is
contested.

Ark. Code Ann. § 16-110-402
(12)  Plaintiff, on the day he/she sends out the writ of garnishment, shall
prepare and file all the allegations and interrogatories in writing with the

clerk upon which plaintiff may desire information from the garnishee.

Ark. Code Ann. § 16-110-403
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(13)  Garnishee shall on the return day named in the writ, file under oath
full and true answers to all allegations and interrogatories as may have
been posed by the plaintiff.

Ark. Code Ann. § 16-110-404

(14)  If the garnishee files an answer to the interrogatories and the plaintiff
deems the answers untrue or insufficient, plaintiff may deny the answer
and cause the denial to be entered of record.

(15)  The court shall proceed to try the facts put in issue by the answer of
the garnishee and the denial of the plaintiff.

Ark. Code Ann. § 16-110-405
(c) Failure of Garnishee to Answer

(1) If any garnishee, after having been served with a writ of garnishment,
neglects or refuses to answer the interrogatories exhibited to him, on or
before 30 days after service of the writ, the court, upon motion of the
plaintiff, may issue a notice to the garnishee requiring him to appear
personally at a hearing not later than 10 days after receipt of said notice
(or at such other date as the court may fix) and answer the allegations
and interrogatories of the plaintiff. Service of the notice may be by the
clerk or the plaintiff, by any method prescribed by A.R.Civ.P for service

of notice.

(2) The court, after hearing and reviewing the evidence and testimony of
both parties, may then render judgment against the garnishee in such
amount, if any, as the court finds the garnishee held at the time of the
service of the writ of garnishment of any goods, chattels, wages, credits
and effects belonging to the defendant, not otherwise exempt under state
or federal law; together with attorney's fees and such other reasonable
expenses incurred by the plaintiff, as the court may deem appropriate
under the facts and circumstances.

Ark. Code Ann. § 16-110-407

See Relevant Form

(d) In any garnishment, the plaintiff shall include one of the following notices:

‘NOTICE TO NON-EMPLOYER GARNISHEE. Failure to answer this writ
within 30 days or failure or refusal to answer the interrogatories attached hereto shall result
in the court entering a judgment against you and you becoming personally liable for the full
amount specified in this writ, together with costs of this action as provided by Ark. Code
Ann. § 16-110-407” or
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®

‘NOTICE TO EMPLOYER GARNISHEE. Failure to answer this writ within
30 days or failure or refusal to answer the interrogatories attached hereto shall result in the
court entering a judgment against you and you becoming personally liable for the amount of
the non-excempt wages owed the debtor-employee on the date you were served with this writ
as provided by Ark. Code Ann. § 16-110-407.”

See Relevant Form

In addition, in any garnishment of salaries, or other compensation due from
an employer garnishee, the plaintiff shall include the following notice:

‘NOTICE TO EMPLOYER GARNISHEE. The amount of wages available for
withholding for this judgment and costs is subject to certain prior claims. Under Arkansas
law, income withholding for child support has a priority over all other legal processes.
Under federal law, the total amount to be withheld cannot exceed the maximum amonnt

allowed under Sec. 303(b).” [15 U.S.C. Sec. 1673]

Ark. Code Ann. § 16-110-401 and Ark. Code Ann. § 16-110-416

See Relevant Form

Continuing Garnishment

(1) Upon the garnishment of salaries, wages or other compensation due
from the employer garnishee, the employer garnishee shall hold, to the
extent of the amount due upon the judgment and costs, subject to the
order of the court, any non-exempt wages due or which subsequently
became due. The judgment or balance due thereon is a lien on salaries,
wages or other compensation due at the time of the service of the
execution or as set out below.

(2) The lien provided for above shall continue as to subsequent earnings
until the total amount due upon the judgment and costs is paid or
satisfied. The lien on subsequent earnings shall terminate sooner if the
employment relationship is terminated or if the underlying judgment is
vacated or modified.

Ark. Code Ann. § 16-110-415

(2) Discharge of garnishee/surrender of property

(1) If on the return day of any writ of garnishment the garnishee shall
surrender to the plaintiff all the goods, chattels, moneys, credits and
effects which may be in his/her hands or possession belonging to the
defendant, he/she shall be discharged with costs.
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The court shall enter an order releasing and discharging the garnishee
from all responsibility to the defendant in relation to the goods, chattels,
moneys, credits or effects so surrendered.

Ark. Code Ann. § 16-110-409

(h) Discharge of garnishee/judgment against garnishee

©)

2)

)

If the issue is found for the garnishee, he/she shall be discharged without
further proceedings.

However, if the issue is found for the plaintiff, judgment shall be entered
for the amount due from the garnishee to the defendant in the original
judgment or so much thereof as will be sufficient to satisfy the plaintiff's
judgment, with costs.

Ark. Code Ann. § 16-110-410

In all cases where judgment shall be rendered against any garnishee on an
answer to interrogatories filed, the judgment shall have the effect to
release the garnishee from all responsibility in relation to the goods,
chattels, moneys, credits and effects for which the judgment may have
been rendered.

Ark. Code Ann. § 16-110-411

See Relevant Form

(i) Property exempt from execution, garnishment or other creditor process.

M

Constitutional exemptions:

(i) unmarried non head of household - $200 month of personal property
and all wearing apparel;

(i) married or head of household - $500 of personal property and all
wearing apparel of entire family;

(iil) Homestead - if married or head of household.

Ark. Const. Art. 9

(2) Statutory exemptions:

(i) property owned by State of Arkansas
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Ark. Code Ann. § 16-66-205, but, see Ark. Code Ann. § 16-110-413

(i) property of the federal government - doctrine of sovereign immunity
effect has been to bar garnishment of wages of federal employees;

U.S. v. Testan, 424 U.S. 392 (1976); May Dept. Stores Co. v.
Smith, 572 F.2d 1275 (8th Cir. 1978)

(iti) family or public graveyards
Ark. Code Ann. § 16-66-207

(iv) proceeds of any life, health, accident or disability insurance contract

Ark. Code Ann. § 16-66-209
See Sanders v. Putman, 315 Ark. 251, 866 S.W.2d 251 (1993)

(v) state public assistance payments
Ark. Code Ann. § 20-76-430

(vi) social security benefits
42 U.S.C.A. § 407

(vii) unemployment benefits
Ark. Code Ann. § 11-10-109

(viii) workers compensation benefits
Ark. Code Ann. § 11-9-110

(ix) wages - amount garnished each week may not exceed (a) 25% of the
disposable earnings for that week, or (b) the amount by which the
individual's disposable earnings for that week exceeds 30 times the
applicable hourly minimum wage.

15 U.S.C.A. §§ 1671-1677

(x) Discovery may be had from any person including judgment debtor in
aid of a judgment.

Ark. R. Civ. P. 69
(k) Execution
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(1) Before execution may issue there must exist an actionable, final judgment
or decree from a court of record for a fixed sum of money.

Ark. Code Ann. § 16-66-101

(2) Judgments have a lifespan of 10 years unless revived before the
expiration of the 10 year period measured from the date rendered.

Ark. Code Ann. § 16-56-114
‘Issuance of a writ of garnishment tolls the limitation period the same as
a writ of scire facias (petition to revive judgment).” Primus Automotive v.

Wilburn, 2013 Ark. 258.

(3) Unless the court orders otherwise, execution may not issue until 10 days
after the judgment has been formally entered of record.

Ark. R. Civ. P. 62
(4) Procedure for issuing writ.

(i) The district clerk should keep writs of execution and make them
available to the public.

See Relevant Form

(if) The writ of execution must contain the following notice provision.

‘NOTICE TO DEFENDANT OF YOUR RIGHT TO CLAIM
CERTAIN PROPERTIES AS BEING EXEMPT FROM
EXECUTION. The writ of execution delivered to you with this notice means
that certain properties belonging to you have not been executed upon in order to
pay a court judgment against you. HOWELER, YOU MAY BE ABLE
TO KEEP YOUR PROPERTY FROM BEING TAKEN, OR TO
SUBSTITUTE THE PROPERTY THAT IS TAKEN, SO READ
THIS NOTICE CAREFULLY. State and federal laws say that certain
property may not be taken to pay certain types of conrt judgments, this money or
property is said to be "exempt” from execution. You have the right to petition the
court within twenty (20) days to claim an exemption. 1If your claim of an
excenption is contested the court shall promptly hold a hearing after your claim has
been filed. YOU MUST IMMEDIATELY SERVVE A4 COPY OF
YOUR CLAIM UPON THE PARTY SEEKING EXECUTION.”

Ark. Code Ann. § 16-66-104
The form provided in Ark. Code Ann. § 16-66-104 is not required to be used

Sor writs of execution. It is a sample form and it may be used. This code section
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states that the form may be varied. The fact that the sample form provides for a
description of specific property does make that an essential element of the writ.
The requirement that judgment debtors prepare and file a schedule of all their real
and personal property upon the entry of a final judgment order of a court of record
against them does not make a description of specific property essential to a writ of
excecution. These factors merely indicate that the judgment creditor has the option
of describing specific property to be levied upon and facilitate the use of that option.
Op. Att’y. Gen. # 91-357

District courts are generally “courts of record” and Ark. Code Ann. § 16-66-
221 does encompass judgments arising out of district courts. Op. Att’y Gen.
# 92-005

(iii) Service and return - The “Notice to Defendant”, together with a

copy of the writ of execution, shall be served on the judgment debtor
by: (1) an officer authorized to serve process simultaneously with
seizure or levy of property; or (2) the judgment creditor in the same
manner as service of writs, or summons before the day the officer
authorized to serve process seizes or levies on property of the
judgment debtor.

(iv) Mailing of copies - If the judgment creditor mails the writ of

v)

execution and the “notice” the mail shall be sent to the last known
address of the judgment debtor. However, if the writ and notice are
refused, unclaimed or cannot be delivered by the post office, or if the
residence address of the judgment debtor is not discoverable after
diligent search, then the writ of execution and notice to defendant
shall be sent first class mail to the judgment debtor at his/her last
known residence address and, if known, his/her last place of
employment.

MAILING OF ANNUAL NOTICE. The judgment creditor shall
not be required to serve another “notice to defendant” on the
judgment debtor, by mail or otherwise, for future writs of execution
on the same debt within one (1) year of the original writ of execution.
If further writs of execution on the same debt are filed thereafter,
then the notice shall be required to be served by the judgment
creditor annually.

(vi) CERTIFICATE OF SERVICE STATEMENT. The circuit clerk

shall include as a part of the writ of execution a certification
statement of the service required in subparagraph (d) on the
judgment debtor. The judgment creditor, or the authorized officer
serving the writ, must complete the certificate of service statement by
listing the names and address of the judgment debtor and the date of
mailing. The statement must be signed by the judgment creditor or
his/her attorney.
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(vii) HEARING. Upon filing a claim of exempt property, a prompt
hearing shall be held to determine the validity of the claimed
exemptions, provided no hearing shall be required and a writ of
supersedeas shall issue as to the claimed exemption(s) if the judgment
creditor files a statement in writing that the judgment debtor's claim
of exemption is not contested.

(viii) TIME TO CLAIM EXEMPTION. Upon receipt of a writ of
execution and notice to defendant, the judgment debtor shall have
twenty (20) days from such receipt to file a petition to claim any of
the exemptions provided by law.

1

Whenever any resident of this state has any final judgment order
of a court of record entered against him, he shall prepare a
schedule, verified by affidavit, of all his property, both real and
personal, including moneys, bank accounts, rights, credits, and
chose in action held by himself/herself or others for him/her and
specify the particular property which he/she claims as exempt
under the provisions of the law.

The schedule shall be filed with the clerk of the court in which
the final judgment order was rendered within 45 days of entry of
the final judgment order.

All final judgment orders of a court of record in this state shall
include a provision requiring the judgment debtor to comply with
the requirements of this section; however, the absence of the
provision from a final judgment shall not invalidate the judgment.

Ark. Code Ann. § 16-66-221

ix The clerk may direct the writ to the sheriff of any county in the state
where the debtor may have property.

Ark. Code Ann. § 16-66-109

() Lien

1

When a writ of execution reaches the hands of the sheriff, a lien
attaches to all non-exempt real and personal property of debtor
located in the county.

Ark. Code Ann. § 16-66-112

An execution lien has a life of 90 days and is renewable only by
obtaining another writ of execution.
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Ark. Code Ann. § 16-66-416

15 Property subject to execution

(a) All personal property not exempt by the Arkansas Constitution, Arkansas
Statutes, or federal law (including cash).

(b) Improvements on public lands of the United States.
(c) Shares of stock in a bank, insurance company or corporation.
(d) Corporate bonds.
(e) Legal and most equitable interest in real estate, including leaseholds.
Ark. Code Ann. §§ 16-66-201 - 204
16 Constitutional exemptions. See B. 13(j)1, this section.
17 Statutory exemptions. See B.13(j)2, this section.
18 Stay of execution

(a) Judgment debtor may receive a stay of execution pending an appeal by
posting a supersedeas bond which must be approved by the court.

Ark. R. Civ. P. 62
Ark. Dist. Ct. R. 9

(b) Judgment debtor may secure a 6 month stay of execution any time before the
execution sale by posting a bond for the amount due under the judgment,
costs and interest.

Ark. Code Ann. § 16-66-303
(c) Stay for cause - A writ of execution may be stayed, quashed or set aside by
the judgment debtor for “good cause” e.g., judgment on which execution is
based is void, is not actionable and has been satisfied.
Ark. Code Ann. § 16-66-301
19 Waiver of Stay. A waiver of the right to secure a stay of execution is enforceable.

Ark. Code Ann. § 16-66-305

20 Debts not subject to stay:
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(a) Debts owed by any collecting officer, attorney or agent for default in
executing the duties of office, or for failure to pay over money collected in an
official capacity;

(b) Judgments against a principal by his/her surety;

(c) Any judgment for specific property, or for the property or its value;

(d) A judgment enforcing a lien in favor of a seller or mortgagee;

(e) A judgment for personal injury resulting in death.

(f) In those cases when a stay is not allowed the execution shall be so endorsed
by the clerk.

Ark. Code Ann. § 16-66-302

21 Discovery may be had from any person including judgment debtor in aid of a
judgment.

Ark. R. Civ. P. 69
Ark. R. Civ. P. 26

C Civil Appeals

See Ark. Dist. Ct. R. 9, Appx. (The Arkansas District Court Rules are set
out in full in the appendix).

See Relevant Form

We think it is clear that an appeal from a district court judgment to circuit conrt is a
continuation of the district court action and Ark. R. Civ. P. 41(b), which applies to original
actions in circuit court, does not apply to an appeal from district conrt so as to vest circuit court
with the authority to dismiss the cause of action withont prejudice. We also believe that Inferior
Court Rule 9 supports our view. Subsection (d) of this rule states that, "if such appeal for any
canse be dismissed, that appellant shall satisfy and perform the judgment, decree, or order of the
inferior court." _Although subsection (d) concerns supersedeas bonds, it is nonsensical to say that
an appellant on appeal from an inferior court has to satisfy a _judgment if it has put up a
supersedeas bond but not otherwise. Therefore, we find that the circuit court erred in holding
that its dismissal of the case appealed from district court terminated the action and caused the
district court judgment to be invalid or set aside. We hold that the dismissal in circuit court
simply did away with the appeal and left the district court judgment valid and enforceable.
Wilson v. C & M Used Cars, 46 Ark. App. 281, 878 S.W.2d 427 (1994)
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Although a defendant has a defanlt judgment entered in district conrt in a civil matter,
Arkansas law allows that defanlt judgment to be appealed de novo to circuit conrt. Murdock
v. Slater, 326 Ark. 1067, 935 S.W.2d 540 (1996)

Ark. R. Civ. P. 6(a) - clearly provides that in computing any period of time
prescribed by the rules, the day of the event should not be included

D Recovery of Personal Property and Replevin
1 Definitions.
As used in 18-60-801 - 18-60-808, unless the context otherwise requires:

(a) “Party” or “person” shall include individuals, corporations, partnerships,
associations, or any entity having the legal capacity to sue or be sued;

(b) “Order of delivery” shall be deemed synonymous with “writ of replevin.”
2 Penalties - Damages and fee.

(a) Any person who willfully and knowingly damages property in which there
exists a valid right to issuance of an order of delivery, or on which an order
has been sought under the provisions of 18-60-801 - 18-60-808, or who
conceals it, with the intent to interfere with enforcement of the order, or
who removes it from the jurisdiction of the court in which the action is
pending with the intention of defeating enforcement of an order of delivery,
or who willfully refuses to disclose its location to an officer charged with
executing an order for its delivery, or, if the property is in his possession,
willfully interferes with the officer charged with executing the writ shall be
guilty of a misdemeanor.

(b) If convicted, he shall be subject to a fine of not more than one thousand
dollars ($1,000) and imprisonment for a term of not more than six (0)
months, or both.

(c) In addition to these criminal penalties, he shall be liable to the plaintiff for
double the amount of damage done to the property, together with a
reasonable attorney's fee, to be fixed by the court, which damages and fee
shall be deemed based on tortuous conduct and enforceable accordingly.

Ark. Code Ann. § 16-60-803
3 Petition for recovery of personal property.

(a) In all cases in this state wherein a party claims a right of possession of
property in the possession of another, the party may apply to the circuit
court or the municipal court for issuance of an order of delivery of the
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5

(b)

©

(@

property. The application shall be by petition, signed by the party or his
attorney, and shall set forth the reasons the issuance of the order of delivery
1s necessary.

The petition may be presented to the circuit judge, who is empowered to
hear it in any county of the district he serves, and he may issue an order
giving notice of hearing to be held in any county in his district.

The petition may be brought in the municipal court at the election of the
party so filing, and the municipal court shall have authority to give notice and
hear the petition in the same manner as the circuit court.

If the petition recites facts which, if established by proof, support the
existence of a right of possession in the petitioner, an order shall be issued,
directing the party against whom the order of delivery is sought to appear
before the judge issuing the order and show cause why the order of delivery
should not be issued and the property seized and delivered to the petitioner.

Ark. Code Ann. § 16-60-804

Notice of hearing.

(@)

(b)

©

(d)

The order to appear and show cause why the order of delivery should not be
issued shall permit a reasonable time for the party against whom it is directed
to appear. It shall state the place and time the hearing shall be held.

If served at the same time the summons and complaint are served, it may
state with generality the nature of the action, the purpose of the hearing, and
the consequences of nonappearance.

If served after the summons and complaint, and separately therefrom, it shall
refer to the complaint and, in addition to the foregoing, specifically describe
the property to be seized if the petition is granted.

In either event, the order shall inform the party against whom it is directed
that civil and criminal penalties may be assessed if the property is willfully
damaged, concealed, or removed from the court's jurisdiction, or if the party
refuses to release the property to the officer designated to serve the order of
delivery.

Ark. Code Ann. § 16-60-805

Hearing.

(2)

At any hearing held on an application for an order of delivery, the petitioner
shall be required to present prima facie evidence that the petitioner has the
right of immediate possession of the property.
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(b) If the party against whom the order of delivery is sought should fail to
appear in response to the notice, the petitioner shall be required to offer the
same proof necessary to secure a default judgment.

(c) If the court decides that the order of delivery should issue, an order shall be
entered accordingly.

Ark. Code Ann. § 16-60-806
Immediate appearance - Impounding of property.

If the petitioner for an order of delivery, after otherwise complying with the
requirements for issuance thereof, shall present evidence to the court that there
is genuine danger that the property sought under the order will be removed from
the court's jurisdiction, damaged, concealed, or otherwise jeopardized, the court
shall have the power to direct the immediate appearance of the party having
possession thereof or, if the party cannot be immediately served but the property
can be located, to direct that the property be taken and impounded pending
further hearing, in which event it shall be deemed in custodia legis, subject to
possession by neither party without further order of the court.

Ark. Code Ann. § 16-60-807
Alternative procedure.

(a) In lieu of the procedure set forth in 18-60-801 - 18-60-808, at the time the
complaint is filed and summons issued, a petitioner may obtain a notice
issued by the clerk of the court in which the proceeding is filed. The notice
shall be served with the complaint and summons and shall notify the
defendant that an order of delivery of the property described in the
complaint is sought and that if any objection is made to issuance of the order
of delivery it must be in the form of a written response, filed within five (5)
days of service of the summons and complaint, excluding Sundays and legal
holidays, with a copy served on plaintiffs attorney.

(b) In the event no written objection is filed and served within the five-day
period, the clerk shall, upon the request of plaintiff or his attorney, issue the
writ forthwith. In the event a defendant files a written objection within the
five-day period specified, the clerk shall, at the request of either party, set the
matter for hearing before the circuit judge as promptly as the business of the
judge shall permit.

(c) At the hearing the judge shall proceed in the manner specified in 18-60-800.
Ark. Code Ann. § 16-60-808
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8 Replevin.

The plaintiff in an action to recover the possession of specific personal property,
may at the commencement of the action or at any time before judgment, claim
the immediate delivery of the property, as provided in 18-60-810 - 18-60-822.

Ark. Code Ann. § 16-60-809
9 Affidavit for replevin.

(a) An order for the delivery of property to the plaintiff shall be made by the
clerk when there is filed in his office an affidavit of the plaintiff, or of
someone in his behalf, showing:

(1) A particular description of the property claimed;

(2) Its actual value and the damages which the affiant believes the plaintiff
ought to recover for the detention thereof;

(3) That the plaintiff is the owner of the property or has a special ownership
or interest therein, stating the facts in relation thereto, and that he is
entitled to the immediate possession of the property;

(4) That the property is wrongfully detained by the defendant, with the
alleged cause of the detention thereof, according to the best knowledge,
information, and belief of the affiant;

(5) That it has not been taken for a tax or fine against the plaintiff, or under
any order or judgment of a court against him, or seized under an
execution or attachment against his property, or, if so seized, that it is by
statute exempt from seizure;

(6) That the plaintiffs cause of action has accrued within three (3) years; and

(7) Where the action is brought to recover property taken under an
execution, the fact of the taking and the nature of the process under
which it was done.

(b) Where the delivery of several articles of property is claimed, the affidavit
must state the value of each.

Ark. Code Ann. § 16-60-810
10 Otder for delivery of property.

(a) The order for the delivery of the property to the plaintiff shall be addressed
and delivered, with a copy thereof, to the sheriff. It shall state the names of
the parties to the action and the court in which the action is brought and
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(b)

direct the sheriff to take the property, describing it and stating its value as in
the affidavit of the plaintiff, and deliver it to him, to make return of the order
on a day to be named therein and to summon the defendant to appear on
this day in the court and answer the plaintiff in the premises.

If the plaintiff shall file an additional affidavit that he believes the property
has been concealed, removed, or disposed of in any way with intent to defeat
the plaintiffs action, the clerk or magistrate shall insert a clause commanding
the sheriff, or other officer, that if the property mentioned in the order
cannot be had, to take the body of the defendant, so that he appear at the
return day of the order to answer the premises. The order shall be made
returnable as an order of arrest is directed to be returned.

Ark. Code Ann. § 16-60-811

Bond.

(@)

(b)

The order shall not be complied with by the sheriff until there has been
executed in his presence, by one (1) or more sufficient sureties of the
plaintiff, a bond to the defendant, to the effect that the plaintiff shall duly
prosecute the action and that he shall perform the judgment of the court
therein by returning the property, if a return thereof shall be adjudged, and
by paying any sums of money adjudged against him in the action, not
exceeding double the value of the property and the costs of the action.

Where the action is brought against a sheriff or other officer to recover
possession of property taken by him under an execution against a person
other than the plaintiff, the bond provided for in subsection (a) of this
section shall be to the effect that the plaintiff shall duly prosecute the action
and that he shall perform the judgment of the court therein by returning the
property, if a return thereof shall be adjudged, and by paying to the
defendant or to the plaintiff in the execution, as may be directed by the
court, any sums of money adjudged against the plaintiff in the action, not
exceeding double the value of the property and the costs of the action.

Ark. Code Ann. § 16-60-812

Execution of ordet.

The sheriff shall execute the order by taking the property therein mentioned, if it
is found in the possession of the defendant, or his agent, or of any other person
who obtained possession thereof from the defendant, directly or indirectly, after
the order was placed in the sheriffs hands. He shall also deliver a copy of the
otder to the defendant, or to the person from whose possession the property is
taken, or, if neither can be found, leave it at the usual place of abode of either,
with some person of the age of at least sixteen (16) years.

111-29



13

14

15

16

17

Ark. Code Ann. § 16-60-813
Orders directed to other counties.

An order may, at any time before judgment, be directed to any other county for
the delivery of the property claimed. Several orders may issue at the same time,
or successively, at the option of the plaintiff. But only one of them shall be taxed
in the costs, unless otherwise ordered by the court.

Ark. Code Ann. § 16-60-814
Disposition of property replevied.

If the affidavit of the plaintiff states that the property was taken under an
execution, the sheriff shall deliver it to the plaintiff. In every other case he shall
retain the property in his possession for two (2) days, unless the bond mentioned
in 18-60-816 shall be sooner executed.

Ark. Code Ann. § 16-60-815
Redelivery bond.

Within two (2) days after the taking of the property by the sheriff, in the case in
which the property was not taken under an execution, the defendant or anyone
for him may cause a bond to be executed to the plaintiff in the presence of the
sheriff, by one (1) or more sufficient sureties, in double the value of the property,
to the effect that the defendant shall perform the judgment of the court in the
actions. Thereupon the sheriff shall restore the property to the defendant or to
the person in whose possession it was found. If the bond is not executed within
the time above limited, the sheriff shall deliver the property to the plaintiff. He
shall return the bonds with the order.

Ark. Code Ann. § 16-60-816
Appraisement of property before taking bond.

Before taking any bond, the sheriff, upon the suggestion of either party that the
value of the property is not truly stated in the order for its delivery and where the
suggestion is on the part of the defendant, on his producing the property to the
sheriff, shall select three (3) disinterested housekeepers to appraise the property
under oath, to be administered by him. Their appraisement, endorsed upon the
order, shall be regarded as the value of the property in taking the bonds.

Ark. Code Ann. § 16-60-817
Claim of third party to property.

II1-30



If another person than the defendant or his agent claims the property taken by
the sheriff and delivers to the sheriff his affidavit that he is entitled to the
possession thereof, the sheriff shall not be bound to keep it or deliver it to the
plaintiff unless he shall, within two (2) days after the delivery to him or to his
agent or attorney, by the sheriff, of a copy of the affidavit, indemnify the sheriff
against the claim by a bond, executed by one (1) or more sufficient sureties, in
double the value of the property. No claim to the property by any other person
than the defendant or his agent shall be valid against the sheriff unless so made.
He shall return the affidavit of the claimant, with his proceedings thereon, to the
clerk's office.

Ark. Code Ann. § 16-60-818
18 Arrest and discharge of defendant.

(a) If the property described in the order shall have been removed or concealed
so that the officer cannot make delivery thereof, when the order contains a
capias clause, he shall arrest the body of the defendant and hold him in
custody in the same manner as on a capias ad respondendum in a personal
action until the defendant shall execute the bond prescribed in subsection (b)
of this section or be otherwise legally discharged.

(b) The defendant shall be entitled to be discharged from arrest at any time
before final judgment had in the cause upon executing to the officer who
shall have made the arrest, with the addition of his name of office, a bond in
a penalty of at least double the value of the property described as sworn to in
the affidavit, with such security as shall be approved by the officer,
conditioned that the defendant shall abide the order and judgment of the
court in the action and that  he will cause special bail to be put in, if it is
required.

Ark. Code Ann. § 16-60-819
19 Judgments generally.

(a) In an action to recover the possession of personal property, judgment for the
plaintiff may be for the delivery of the property, or for the value thereof in
case a delivery cannot be had, and damages for the detention.

(b) Where the property has been delivered to the plaintiff and the defendant
claims a return thereof, judgment for the defendant may be for the return of
the property, or its value, in case a return cannot be had, and damages for the
taking and withholding of the property.

Ark. Code Ann. § 16-60-820

20 Judgment against sureties.
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(a) In all actions for the recovery of personal property, where the defendant has
given a delivery bond as provided for by 18-60-816, the court or jury trying
the cause may render judgment, against the defendant for the recovery of the
property, or its value, together with all damages sustained by the detention
thereof. The court or jury may also, upon motion of the plaintiff, render
judgment against the sureties upon his delivery bond for the value of the
property and also for damages as they may be found and determined by the
court or jury trying the cause.

(b) If, upon the trial of any replevin cause, judgment is given for the defendant
in the action, the court or jury trying the cause may render judgment, not
only against the plaintiff for the value of the property taken under the order
of delivery in the case, provided it has not been surrendered to the
defendant, upon bond, as provided for in 18-60-8106, together with all
damages sustained by the defendant in the action, but may, upon motion of
the defendant, also render judgment against the sureties upon the bond of
the plaintiff, for the value of the property and all damages sustained by the
defendant in the action.

Ark. Code Ann. § 16-60-821

E Uniform Enforcement of Foreign Judgments Act.
1 Definition.

“Foreign judgment” means any judgment, decree, or order of a court of the
United States or of any other court which is entitled to full faith and credit in this
state.

Ark. Code Ann. § 16-66-601
2 Filing and status of foreign judgments.

A copy of any foreign judgment authenticated in accordance with the act of
Congress or the statutes of this state may be filed in the office of the clerk of any
court of this state having jurisdiction of such an action. The clerk shall treat the
foreign judgment in the same manner as a judgment of a court in this state. A
judgment so filed has the same effect and is subject to the same procedures,
defenses, and proceedings for reopening, vacating, or staying as a judgment of a
court of this state and may be enforced or satisfied in like manner.

Ark. Code Ann. § 16-66-602

3 Notice of filing.
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(a) At the time of the filing of the foreign judgment, the judgment creditor or his
lawyer shall make and file with the clerk of court an affidavit setting forth the
name and last known post office address of the judgment debtor, and the
judgment creditor.

(b) Promptly upon the filing of the foreign judgment and the affidavit, the clerk
shall mail notice of the filing of the foreign judgment to the judgment debtor
at the address given and shall make a note of the mailing in the docket. The
notice shall include the name and post office address of the judgment
creditor and the judgment creditor's lawyer, if any, in this state. In addition,
the judgment creditor may mail a notice of the filing of the judgment to the
judgment debtor and may file proof of mailing with the clerk. Lack of
mailing notice of filing by the clerk shall not affect the enforcement
proceedings if proof of mailing by the judgment creditor has been filed.

(c) No execution or other process for enforcement of a foreign judgment filed
hereunder shall issue until ten (10) days after the date the judgment is filed.

Ark. Code Ann. § 16-66-603
4 Stay.

(a) If the judgment debtor shows the court that an appeal from the foreign
judgment is pending or will be taken, or that a stay of execution has been
granted, the court shall stay enforcement of the foreign judgment until the
appeal is concluded, the time for appeal expires, or the stay of execution
expires or is vacated, upon proof that the judgment debtor has furnished the
security for the satisfaction of the judgment required by the state in which it
was rendered.

(b) If the judgment debtor shows the court any ground upon which enforcement
of a judgment of a court of this state would be stayed, the court shall stay
enforcement of the foreign judgment for an appropriate period, upon
requiring the same security for satisfaction of the judgment which is required
in this state.

Ark. Code Ann. § 16-66-604
5 Fees.

Any person filing a foreign judgment shall pay to the cletk of court the same
filing fee that would be paid for the filing of a civil action. Fees for docketing,
transcription, or other enforcement proceedings shall be as provided in other
civil proceedings in the courts of this state.

Ark. Code Ann. § 16-66-605

6  Optional procedure.
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The right of a judgment creditor to bring an action to enforce his judgment
instead of proceeding under this subchapter remains unimpaired.

Ark. Code Ann. § 16-66-606
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PLEAS AND SENTENCING

A Taking Pleas

1

Defendant is not required to plead until counsel is retained, appointed or
assistance of counsel is waived.

Ark. R. Crim. P. 24.2

See Relevant Form

Plea of guilty or nolo contendere received only from defendant in open court,
except:

(a) By counsel or on behalf of defendant in misdemeanor cases, where fine is
imposed; or

(b) From counsel or corporate officer where defendant is a corporation.
Ark. R. Crim. P. 24.3(a)

With the approval of the court and the consent of the prosecuting attorney, a
defendant may enter a conditional plea of guilty or nolo contendere, reserving in
writing the right, on appeal from the judgment, to review of an adverse
determination of a pretrial motion to suppress evidence or a custodial statement
or a pretrial motion to dismiss a charge because not brought to trial within the
time provided in Rule 28.1 (b) or (c), or to review an adverse determination of a
pretrial motion challenging the constitutionality of the statute defining the
offense with which the defendant is charged. If the defendant prevails on appeal,
he shall be allowed to withdraw the conditional plea.

Atk. R. Crim. P. 24.3(b)

A defendant may plead nolo contendere only with the consent of the court. The
court shall not accept a plea of nolo contendere unless it is satisfied, after due
consideration of the views of the parties, that the interest of the public in the
effective administration of justice would thereby be served.

Ark. R. Crim. P. 24.3(c)

No plea of guilty or nolo contendere shall be accepted by the court unless the
prosecuting attorney of the governmental unit in which the offense occurred is
given opportunity to be heard at the time the plea is tendered. In any criminal
cause in which trial by jury is a right, a court shall not accept a plea of guilty or
nolo contendere unless the prosecuting attorney has assented to the waiver of
trial by jury.
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Ark. R. Crim. P. 24.3(d)
There is no constitutional or statutory right to enter a guilty plea. Numan v. State,
291 Ark. 22, 722 S.W.2d 276 (1987)
Court shall not accept plea of guilty or nolo contendere without addressing
defendant to see if he/she understands:
(a) Nature of charge;
(b) Mandatory minimum sentence;
(c) Maximum possible sentence;

(d) Possible different or additional punishment because of previous convictions;

(e) Plea of guilty or nolo contendere waives the trial and right to confront
witnesses.

Ark. R. Crim. P. 24.4
Court must determine if plea is voluntary.
Ark. R. Crim. P. 24.5
Court must determine if there is factual basis for plea.
Ark. R. Crim. P. 24.6
Verbatim record of plea of guilty or nolo contendere must be made.
Ark. R. Crim. P. 24.7
A defendant, who pleads guilty, nolo contendere or is found guilty of one
offense, may request permission to plead guilty or nolo contendere to other
offenses. The court must insure that all of the conditions of the rule are satisfied.
Ark. R. Crim. P. 24.8
Prosecutor may plea bargain.
Ark. R. Crim. P. 25.1

Defense counsel must have consent of defendant to conclude plea agreement.

Ark. R. Crim. P. 25.2
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13 The judge shall not participate in plea discussions, except:

(a) The judge may receive information about and concur in the plea agreement;

(b) If concurrence of judge not sought or not indicated, judge must advise

defendant that plea agreement is not binding on court and disposition may
be different than contemplated.

Ark. R. Crim. P. 25.3

14 With limited exceptions, evidence of discussion between parties, statements by a

defendant or the fact of plea discussion are not admissible.

Ark. R. Crim. P. 25.4

15 A defendant may withdraw a plea of guilty or nolo contendere as a matter of

right before it has been accepted by the court.

(a) After acceptance and before entry of judgment, the court in its discretion

may allow a plea withdrawal upon proof that it is necessary to correct a
manifest injustice.

(b) After entry of the written judgment, the plea may not be withdrawn under

this rule.

(c) Paragraph (b) of the rule sets out the circumstances under which the plea is

“necessary to correct injustice.”

Ark. R. Crim. P. 26.1

B Waiver of Appearance and Entry of Plea in Criminal and Traffic Cases

Notwithstanding any rule of criminal procedure to the contrary:

1

A person who is charged in district court or city court with committing an
offense, excluding a violation of the Omnibus DWI or BWI Act, § 5-65-101
et seq., or the Underage DUI or BUI law, § 5-65-301 et seq., or any other
offense for which a court appearance is mandatory, may waive appearance
and trial and plead guilty or nolo contendere by a signed statement;

The person shall pay the fine and court costs in an amount as established,
within the limits prescribed by law, by the district court or city court with the
signed statement. Fines and court costs shall be paid to the county or city
official, agency, or department designated under § 16-13-709 as primarily
responsible for the collection of fines assessed in the district courts and city
coutts of this state;
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3 The court shall accept the signed statement accompanied by the fine and
court costs assessed as a plea of guilty or nolo contendere and shall proceed
accordingly; and

4 Submitting payment through a website constitutes an agreement to be bound
by an electronic record under the Arkansas Electronic Records and
Signatures Act § 25-31-104 and complies in all respects with the requirements
of this section.

Ark. Code Ann. § 16-17-136
C Pre-sentence Investigations
1 Driving or Boating While Intoxicated cases
(a) Mandatory upon finding of guilt, or pleas of guilty or nolo contendere.

(b) The Bureau of Alcohol & Drug Abuse Prevention provides within 30 days of
request. The court shall not pronounce sentence until the report is received.

(c) After entry of a plea of guilty, nolo contendere, or a finding of guilt, if the
sentencing of the defendant is delayed by the defendant, the clerk shall notify
the defendant by first class mail to the defendant's last known address that
the defendant has fifteen (15) days to appear and show cause for failing to
appear for sentencing.

(d) After expiration of the fifteen (15) days, the court may proceed with
sentencing even in the absence of the defendant.

Ark. Code Ann. § 5-65-109

See Relevant Form

2 All other cases. If punishment is fixed by the court, the court may order a pre-
sentence investigation to be conducted by the officer or other court designee.

Ark. Code Ann. § 5-4-102
D Sentencing

1 Authorized Sentences. Generally the court has available the following sentencing
alternatives:

(a) Imprisonment;

(b) Pay a fine;
V-4



2

©
(d)
©

(®

Make restitution;
All of the above;

Suspend imposition of sentence (the court may not suspend execution of
sentence); or

Probation.

Ark. Code Ann. § 5-4-104

Additional Authorized Sentence.

(2)

(b)

©

(d)

©

(®

©

Additional Conditions — High School Diploma or GED or Employment
Training.

As an additional requirement for suspension of sentence or probation, the
court shall may require any person who is convicted sentenced for of a
felony or a Class A misdemeanor to make a good faith effort toward
completion of a high school diploma or a general education development
certificate unless the person has already achieved the diploma or certificate.

Such requirement shall be implemented only after the appropriate school or
adult education program has received notice from the court at least ten (10)
working days prior to the person's making application to enroll so as to allow
school or program officials to review the person's educational records and
only upon the acceptance of the person by the administrative head of the
school or adult education program.

If no appropriate school or adult education program can be found, the
requirement is of no effect.

In the alternative, the court may allow the defendant to pursue a prescribed
course of study or vocational training, approved by the court that is designed
to equip him or her for suitable employment.

The court, after consultation with the school or the adult education program,
shall determine the appropriate documentation for those individuals
participating under the provisions of this section and shall report all
documentation of school or adult education program participation on a
quarterly basis to the Administrative Office of the Courts, which shall then
report to the Department of Career Education.

The court shall not revoke a suspension of sentence or probation because of

the person's inability to achieve the degree or certificate but shall revoke a

suspension of sentence or probation if the person fails to make a good faith
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effort to achieve the degree or certificate. As an additional requirement for
suspension of sentence or probation, the court may require any person
sentenced for a felony or a Class A misdemeanor to make a good faith effort
toward obtaining gainful employment by participating in an appropriate
employment training program, unless the person is employed or has a skill
that will facilitate immediate employment.

(h) The requirement shall be implemented by the person reporting to the local

®

0

workforce center for registration, intake, and employability skills assessment.

If the person is on probation, this requirement shall be accomplished in
conjunction with the probation officer.

In addition to the skills assessment, the person shall register for employment
with the center, and upon obtaining employment, shall communicate the
event to the court if on suspension of sentence or to the probation of officer
if on probation.

Ark. Code Ann. § 5-4-323

See Relevant Form

One of the conditions of probation was that appellant make a good faith effort to obtain his
high school diploma or GED. The trial court properly found that the appellant violated
this condition by being truant once, tardy twice and suspended for ten days from school, all
within a period of less than a month. Ramsey v. State, 60 Ark. App. 206, 959
S.W.2d 765 (1998)

Imprisonment - Misdemeanor Range of Sentence

(a) Class A - not to exceed one year

(b) Class B - not to exceed 90 days

(c) Class C - not to exceed 30 days

(d) Unclassified - sentence in accordance with limitations of statute defining

misdemeanot.

Ark. Code Ann. § 5-4-401
See Op. Aty Gen. # 99-179 Re: What comprises “one day” when an individual is
sentenced to serve a term of days for DWI and non-DW1 misdemeanor convictions.

3.1 Multiple sentences — concurrent and consecutive terms.

(a) When multiple sentences of imprisonment are imposed on a defendant
convicted of more than one (1) offense, including an offense for which a
previous suspension or probation has been revoked, the sentences shall run
concurrently unless, upon the court's own motion, the court orders the
sentences to run consecutively.
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(b) When a sentence of imprisonment is imposed on a defendant who has
previously been sentenced to imprisonment, whether by a court of this state,
a court of another state, or a federal court, the subsequent sentence shall run
concurrently with any undischarged portion of the previous sentence unless,
upon the court's own motion, the court imposing the subsequent sentence
orders it to run consecutively with the previous sentence.

(c) The power of the court to order that sentences run consecutively is
subject to the following limitations:

(1) A sentence of imprisonment for a misdemeanor and a sentence of
imprisonment for a felony shall run concurrently, and both sentences are
satisfied by service of sentence for a felony; and

(2) The aggregate of consecutive terms for misdemeanors shall not exceed
one (1) year.

Ark. Code Ann. § 5-4-403
4 Probation, Suspended Imposition of Sentence
5-4-101. Definitions. As used in this chapter:
(1) (A) "Imprisonment” means:

(i) Incarceration in a detention facility operated by the state or any of
its political subdivisions; or

(i) Home detention as described in § 16-93-708.

(B) "Imprisonment" may mean incarceration in a privately operated
detention facility under contract to the state or any of its political
subdivisions;

(2) "Probation" or "place on probation" means a procedure in which a
defendant who pleads or is found guilty of an offense is released by the court
without pronouncement of sentence but subject to the supervision of a
probation officer;

(3) "Probation officer" means a salaried officer attached to the court
pursuant to § 16-93-402 or a reputable person designated by the court to
supervise a defendant who is placed on probation;

(4) (A) "Restitution" means the act of making good or giving equivalent
value for any loss, damage, or injury.
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(2)

(B) "Restitution" may also include in the event of an injury or loss that
the offender has special capacity to restore or repair a sentence to perform
that reparation; and

(5) "Suspension" or "suspend imposition of sentence" means a procedure
in which a defendant who pleads or is found guilty of an offense is released
by the court without pronouncement of sentence and without supervision.

In all criminal actions in which the district court maintains jurisdiction to
sentence a defendant, except DWI, the court may suspend imposition of
sentence (SIS) or place defendant on probation. In making determination the
court shall consider whether:

(1) There is undue risk that during the period of a suspension or probation
the defendant will commit another offense; or

(2) The defendant is in need of correctional treatment that can be provided
most effectively by his/her commitment to an institution; or

(3) Suspension or probation will discount the seriousness of the defendant's
offense; or

(4) The defendant has the means available or is so gainfully employed that
restitution or compensation to the vicim of his/her offense will not
cause an unreasonable financial hardship and will be beneficial to the
rehabilitation of the defendant.

(b) The following grounds, while not controlling the discretion of the court, shall

be accorded weight in favor of SIS or probation:

(1) The defendant's conduct neither caused nor threatened serious harm; The
defendant did not contemplate that his/her conduct would cause to
threaten serious harm;

(2) The defendant acted under strong provocation;

(3) There were substantial grounds tending to excuse or justify the
defendant's conduct, though failing to establish a defense;

(4) The victim of the offense induced or facilitated its commission;

(5) The defendant has compensated or will compensate the victim of the
offense for the damage or injury sustained;
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(d)

(6) The defendant has no history of prior delinquency or criminal activity or
has led a law-abiding life for a substantial period of time before
commission of the present offense;

(7) The defendant's conduct was the result of circumstances unlikely to recur;

(8) The character and attitudes of the defendant indicate that he/she is
unlikely to commit another offense;

(9) The defendant is particularly likely to respond affirmatively to suspension
or probation;

(10) The imprisonment of defendant would entail excessive hardship to him
ot his/her dependents;

(11) The defendant is elderly or in poor health;

(12) The defendant cooperated with law enforcement authorities in his/her
own prosecution or in bringing other offenders to justice.

When the court suspends the imposition of a sentence on a defendant or
places him/her on probation, the coutt shall enter a judgment of conviction
only if:

(1) It sentences the defendant to pay a fine and suspends imposition of
sentence as to imprisonment or places defendant on probation; or

(2) It sentences the defendant to a term of imprisonment and suspends
imposition of sentence as to an additional term of imprisonment.

McGee v. State, 271 Ark. 611, 609 S.W.2d 73 (1980); Culpepper v.
State, 268 Atk. 263, 595 S.W.2d 220 (1980)

(3) The entry of a judgment of conviction shall not preclude the modification
of the original order suspending the imposition of sentence on a
defendant or placing a defendant on probation following a revocation
hearing held pursuant to Ark. Code Ann. § 16-93-307 and modifications
set within the limits of Ark. Code Ann. §§ 16-93-309 and 16-93-312.

Ark. Code Ann. § 5-4-301 et. seq.

The court shall attach such conditions as are reasonably necessary to assist
the defendant in leading a law-abiding life. The court shall provide as an
express condition of every suspension or probation that defendant not
commit an offense punishable by imprisonment during the period of
suspension or probation.

V-9



(®

Ark. Code Ann. § 5-4-303

If the court suspends imposition of sentence on a defendant or places
him/her on probation, it may, as a condition of its order, tequite that the
defendant:

(1) Support his/her dependents and meet his/her family responsibilities;

(2) Undergo available medical or psychiatric treatment, and enter and remain
in a specified institution, when required for that purpose;

(3) Participate in a community-based rehabilitative program or work release
program which uses practices proven to reduce recidivism and for which
the court may impose reasonable fees or assessments on the defendant to
be used in support of said programs;

(4) Refrain from frequenting unlawful or designated places or consorting
with designated persons;

(5) Have no firearms in his/her possession;

(6) Make restitution or reparation to aggrieved parties in an amount he/she
can afford to pay, for the actual loss or damage caused by his/her
offense;

(7) Post a bond, with or without surety, conditioned on the performance of
prescribed conditions;

(8) Satisty any other conditions reasonably related to the rehabilitation of the
defendant and not unduly restrictive of his/her liberty or incompatible
with his/her freedom of conscience.

Ark. Code Ann. § 5-4-303

If the court places a defendant on probation, it may as a condition of its
order, require that the defendant:

(1) Report as directed to the court or probation officer and permit the
probation officer to visit him/her at his/her office or elsewhere;

(2) Remain within the jurisdiction of the court unless granted permission to
leave in a written statement by the court or the probation officer;

(3) Answer all reasonable inquiries by the court or the probation officer and
promptly notify the court or probation officer of any change in address
or employment;
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Ark. Code Ann. § 5-4-303

(g) If the court suspends the imposition of sentence on a defendant or places
him/her on probation, the court shall:

(1) Require that the defendant either:

(A) Work consistently in suitable employment for the entire duration or
his or her suspended sentence or probation or for three (3) years,
whichever occurs eatlier; or

(B) (1) If the defendant is unemployed, pursue a prescribed secular course
of study and show continuous progress in improving academic skills
and education by increasing his or her reading, math, and
communication skills to at least the ninth grade level regardless of a
prior high school or other educational credentials.

(if) The defendant shall also meet at least one (1) of the following
benchmarks:

(a) Earn a Career Readiness Certificate;

(b) Earn a Workforce Alliance for Growth in the Economy
Certificate;

(c) Earn a high school diploma by passing the Department of
Career Education approved assessment; or

(d) Enroll in vocational training designed to equip him or her for
suitable employment.

(i) If the defendant is serving a suspended sentence or is on
probation at the end of the study or training required by section, he
or she shall work in suitable employment for the remainder of his or
her suspended sentence or probation or for three (3) years, whichever
occurs earlier; and

(2) Give the defendant a written statement explicitly setting forth the
conditions under which he or she is being released.

Ark. Code Ann. § 5-4-303

Where appellant at the time of his parole, signed a form acknowledging that he was subject
to a warrantless search of his person or property under his control by a parole officer when
the parole officer had reasonable grounds for investigating whether appellant was in
violation of the terms of his parole, the consent in advance was valid since the supervision of
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6

parolees is a special need of the state. Freeman v. State, 34 Atk. App. 63, 806
S.W.2d 12 (1991).

Time period generally

If a court suspends imposition of sentence on a defendant or places him or
her on probation, the period of suspension or probation shall be for a
definite period of time not to exceed the maximum jail or prison sentence
allowable for the offense charged.

Ark. Code Ann. § 5-4-306
Fee Authorized

See X
Ark. Code Ann. § 5-4-322

Note: See Ark. Code Ann. § 5-65-108(c)(2) “Notwithstanding the
provisions of § 5-4-322, in addition to the mandatory penalties required for a
violation of § 5-65-103 a district judge may utilize probationary
supervision solely for the purpose of monitoring compliance with his or her
orders, and require an offender to pay a reasonable fee in an amount to be
established by the judge.

Restitution

If the court suspends the imposition of sentence on a defendant or places
him/her on probation conditioned upon his/her making restitution ot
reparation, the court shall, by concurrence of the victim defendant, and the
prosecuting attorney, determine the amount to be paid as restitution. The court
shall further, after considering the assets, financial condition and occupation of
the defendant, determine whether restitution shall be total or partial, the amounts
to be paid if by periodic payments, and if personal services are contemplated, the
reasonable value and rate of compensation for services rendered to the victim.

Ark. Code Ann. § 5-4-303
Public Defender Attorney’s Fee

(a) In cases where counsel has been appointed to represent a defendant due to
his indigency and if the court suspends the imposition of sentence or places a
defendant on probation at the time of disposition, the court shall revisit the
issue of defendant’s indigency where appropriate, and where the defendant is
financially able to do so, the court may assess an attorney's fee to be paid by
the defendant as part of his suspended or probated sentence. The amount of
the fee assessed should be commensurate with the defendant’s ability to pay.
The fee assessed shall be paid to the state. In no event shall failure to pay the
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assessed attorney’s fees, standing alone, be grounds for the revocation of the
suspended or probated sentence.

Ark. Code Ann. § 5-4-303

(b) The court may order, as a condition of SIS or probation, that the defendant
spend a period of confinement in a county or city jail or other authorized
local detention, correctional or rehabilitative facility, up to 120 days for a
felony and 30 days for a misdemeanor.

Ark. Code Ann. § 5-4-304

(c) An order that the defendant serve a period of confinement as a condition of
suspension or probation shall not be deemed a sentence to a term of
imprisonment and the court need not enter a judgment of conviction before
imposing such a condition.

Ark. Code Ann. § 5-4-304
8 Civil Penalty

(a) All courts of record, district courts and city courts shall have the authority to
suspend the imposition of sentences, or the imposition of fines, or both, in
all criminal cases pending before the courts, unless specifically prohibited by
law.

(b) At any time before a court has entered a judgment of conviction against a
criminal defendant, the court may dismiss the case, and in that instance, any
fine imposed against the defendant shall be considered a civil penalty. The
court, however, shall assess and disburse the appropriate court costs
pursuant to Ark. Code Ann. § 16-10-305, et seq.

Ark. Code Ann. § 16-90-115
9 Deferment of Sentence — Restrictions/Commercial Driver License

No district court judge may utilize the provisions of §§ 5-4-321, 16-90-115,
16-93-301 — 16-90-303, § 16-93-314 or 27-50-701 or any other program to
defer imposition of sentence or enter the person into a diversion program in
instances where the person holds a commercial driver license or commercial
learner’s permit and is charged with violating any state or local traffic law
other than a parking violation.

Ark. Code Ann. § 27-23-128
10 Revocation of Probation
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(2)

(b)

©

(d)

©

®

@

At any time before expiration of a period of suspension or probation:

(1) The court may summon or issue a warrant of arrest for probationer;

(2) The warrant may be executed only by a law enforcement officer.

A law enforcement officer may arrest a probationer if the officer has
reasonable cause to believe the probationer is violating a condition of the

suspension or probation.

Any probationer so arrested shall be taken immediately before the court
which suspended sentence or the court supervising probation.

When a probationer is arrested for a violation of suspended sentence or
conditions of probation, the probationer shall, as soon as practicable, have a
preliminary hearing. In such cases:

The defendant shall be given prior written notice of:

(1) The time and place of the preliminary hearing;

(2) The purpose of the preliminary hearing;

(3) The condition alleged to have been violated.

The preliminary hearing can be held before any court having original criminal
jurisdiction and located reasonably near the place of the alleged violation or
arrest.

The defendant shall be allowed:

(1) To offer evidence in his/her own behalf;

(2) To hear and controvert relevant (but not necessarily admissible under
rules of evidence) evidence against him; and

(3) Unless the court specifically finds good cause otherwise, to confront and
cross-examine adverse witnesses.

(4) The hearing court shall furnish the court that suspended sentence on or
probated defendant a summary of the hearing including the responses of
the defendant and the substance of the evidence in support of
revocation.

(5) If the hearing court finds reasonable cause to revoke; it shall order
defendant held for revocation hearing before the original court.
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(6) If the hearing court does not find reasonable cause to revoke, it shall
order the defendant released from custody.

(h) A preliminary hearing is not required if:

@

0

(k)

®

(1) The defendant waives a preliminary hearing; or

(2) The revocation is based on the defendant's commission of an offense for
which he has been tried and found guilty in an independent criminal
proceeding; or

(3) The revocation hearing is held promptly after the arrest and reasonably
near the place where the alleged violation occurred or where the

defendant was arrested.

The court granting a suspended sentence or probation shall hold a hearing
within 60 days after arrest of defendant.

The defendant shall be given prior written notice of the:
(1) Time and place of the hearing;

(2) Purpose of the hearing;

(3) Condition alleged to have been violated.

The defendant shall be allowed:

(1) To offer evidence in his/her own behalf;

(2) To hear and controvert relevant (but not necessarily admissible under
rules of evidence) evidence against him;

(3) Unless the court specifically finds good cause otherwise, to confront and
cross-examine adverse witnesses;

(4) To be represented by counsel.

If suspension or probation is revoked, the court shall prepare and furnish to
the defendant a written statement of the:

(1) Evidence relied upon;

(2) Reasons for revoking.
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(m) If the court finds by a preponderance of the evidence that the defendant has
inexcusably failed to comply with a condition of suspension or probation, it
may revoke the suspension or probation:

(1) At any time prior to the expiration of the period of suspension or
probation; or

(2) Subsequent to the expiration of the period of suspension or probation if
the defendant was arrested or the warrant of arrest issued prior to the
expiration, or a petition to revoke the defendant’s suspension or
probation has been filed and a warrant is issued for the defendant’s arrest
within thirty (30) days of the date of the filing of the petition; or

(3) The defendant has been issued a citation in lieu of arrest under Rule 5 of
the Arkansas Rules of Criminal Procedure for violation of suspension of
probation or served a summons under Rule 6 of the Arkansas Rules of
Criminal Procedure for violation of suspension or probation; and

(4) Enter judgment of conviction and impose any sentence that may have
originally been imposed. However, any sentence to pay a fine or of
imprisonment imposed for the same offense, shall not exceed the limits
of §§ 5-4-201, 5-4-401, or if applicable, 5-4-501.

(5) A finding of failure to comply with a condition of suspension or
probation may be punished as contempt under § 16-10-108.

(n) The term “any sentence” includes the extension of a period of suspension or
probation. If upon revocation, an extension of suspension or probation is
made, the court is not deprived of the ability to revoke such suspension or
probation again, should the defendant’s conduct so warrant.

(0) (1) A court shall not revoke a suspension of sentence or probation because
of a person’s inability to achieve a high school diploma, general education
development certificate, or gainful employment.

(2)(A) However, the court may revoke a suspension of sentence or probation
if the person fails to make a good faith effort to achieve a high school
diploma, general education development certificate, or gainful employment.
(B) As used in this section a “good faith effort” means a person:
(i) Has been enrolled in a program of instruction leading to a high

school diploma or a general education development certificate and is
attending a school or an adult education course; or
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(i) Is registered for employment and enrolled and participating in an
employment-training program with the purpose of obtaining gainful
employment.

Ark. Code Ann. {§ 16-93-307-308
Revocation hearing — Sentence alternatives
(a) Following a revocation hearing held under § 16-93-307 and in which a
defendant has been found guilty or has entered a plea of guilty or nolo

contendere, the court may:

(1) Continue the period of suspension of imposition of sentence or continue
the period of probation;

(2) Lengthen the period of suspension or the period of probation within the
limits set by § 5-4-300;

(3) Increase the fine within the limits set by § 5-4-201;

(4) Impose a period of confinement to be served during the period of
suspension of imposition of sentence or period of probation; or

(5) Impose any conditions that could have been imposed upon conviction of
the original offense.

(b) The court, following a revocation hearing at which the defendant is continued
on probation or suspension, upon finding the defendant guilty at a subsequent
revocation hearing, to:

(1) Revoke the suspension or probation; and

(2) Sentence the defendant to incarceration in the Department of Correction.
(Must be an “eligible offender” under § 16-93-1201)

Ark. Code Ann. § 16-93-309
Restitution
If the court has suspended imposition of sentence or placed a defendant on
probation conditioned upon the defendant’s making restitution and the
defendant has not satisfactorily made all of his or her payments when the

probation period has ended, the court may:

(1) Continue to assert the court’s jurisdiction over the recalcitrant defendant;
and
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(2) Either extend the probation period as the court deems necessary or
revoke the defendant’s suspended sentence.

Ark. Code Ann. § 16-93-311

13 Modification

(a) During a period of suspension or probation, upon petition of a probation
officer or a defendant or upon the court’s own motion, a court may:

(1) Modity a condition imposed on the defendant;
(2) Impose an additional condition authorized by § 5-4-303;
(3) Impose an additional fine authorized by §§ 5-4-201 and 5-4-303; or
(4) Impose a period of confinement authorized by § 5-4-304.
Ark. Code Ann. § 16-93-312
14 Transfer of jurisdiction
(a) If a defendant during a period of probation goes from a county where he or
she is being supervised to another county, jurisdiction over the defendant may be
transferred in the discretion of the supervising court to a court of comparable
jurisdiction in the other county if the court in the other county concurs.
(b) If jurisdiction over a defendant is transferred, the court in the county to
which jurisdiction is transferred has any power with respect to the defendant
previously possessed by the transferring court.
(c) The procedure may be repeated if a defendant goes from the county where he
or she is being supervised to another county during the period of his or her
probation.
Ark. Code Ann. § 16-93-313
15 Discharge
(a)(1) The court may discharge the defendant from probation at any time; or
(2) If a judgment of conviction was not entered by the court at the time of
suspension or probation and the defendant fully complies with the
conditions of suspension or probation for the period of suspension or
probation, the court shall discharge the defendant and dismiss any

proceedings against him or her.
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(b)(1) Subject to the provisions of §§ 5-4-501-504, a person against whom
proceedings are discharged or dismissed may seek to have the criminal record
sealed, consistent with the procedures established in § 16-90-901 et seq.

(2) This subsection does not apply if:

(A) The person applying for discharge has been convicted of a sexual
offense as defined by § 5-14-101 et seq.; and

(B) The victim was under eighteen (18) years of age.
16 Fines

(a) Range of Fines

(1) Class A misdemeanor - not to exceed $2,500.

(2) Class B misdemeanor - not to exceed $1,000.

(3) Class C misdemeanor - not to exceed $500.

(4) Unclassified - in accordance with statute defining the misdemeanor.

(5) Violations - generally not to exceed $100

Ark. Code Ann. § 5-4-201

(b)(1)When a motor vehicle operator is stopped by a law enforcement officer
and the officer notes that the seat belt law has not been violated, any fine levied

for a moving traffic violation against the operator shall be reduced by $10.00.

(2) This shall not apply to fines levied for traffic offenses classified as
misdemeanors.

Ark. Code Ann. § 27-37-705
17 Alternative Sentence Prohibited - Time of Payment

(a) Court cannot sentence defendant to pay a fine or costs and at the same time
impose an alternative sentence to be served if fine or costs are not paid.

(b) Court shall determine consequences of non-payment only after fine or costs
have not been paid.

(c) Court may grant permission for payment to be made within specified time
period or in specified installments; if not payment due immediately.
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(2)

(b)

(2)

(b)

©

(d)

©)
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©

(h)

Ark. Code Ann. § 5-4-202
Enforcement of Fines.

The procedures established by this subchapter shall apply to the assessment
of all monetary fines, however designated, imposed by district courts or city
courts for criminal convictions, traffic convictions, and civil violations, and
shall be utilized to obtain prompt and full payment of all such fines.

For purposes of this subchapter, the term “fine” or “fines” means all
monetary penalties imposed by the courts of this state, which include fines,
court costs, restitution, probation fees, and public service work supervisory
fees.

Ark. Code Ann. § 16-13-701
Immediate payment.

When a court has imposed a fine, as described in § 16-13-701, the imposition
of such a fine constitutes an order to pay the full amount of the fine in
accordance with this subchapter.

Following imposition of the fine, the court shall inform the defendant that
full payment of the fine is due immediately and shall inquire of the defendant
what arrangements he has made to comply with the court's order to pay the
fine.

Without utilizing the provisions of § 16-13-704, the court may allow the
defendant a period of time, not to extend beyond the time of the close of the
clerk's office on the following day, within which to return to the court and
tender payment of the fine.

If the defendant fails to appear as directed, the court shall issue an order of
arrest.

The arrest order shall be carried out by the sheriff.

The court may also, upon the defendant's failure to appear, utilize any of the
enforcement mechanisms authorized by this subchapter.

If the defendant claims an inability to pay the fine, the court shall inquire into
the defendant's ability to pay and shall make a determination of the
defendant's financial ability to pay the fine.

If the court finds that the defendant has the financial ability to make
immediate payment of the fine in full, the court shall order him to pay the
fine.
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Failure or refusal to pay as ordered by the court shall subject the defendant
to imprisonment, as provided in § 16-13-703.

When a corporation is sentenced to pay a fine or costs, it is the duty of the
person authorized to make disbursement from the assets of the corporation
to pay the fine or costs.

If such disbursements require approval of the board of directors, it is the
duty of the board to authorize disbursements to pay the fine or costs.

Failure to comply with the duties imposed by this subsection shall render the
person or directors subject to imprisonment under § 16-13-703.

Ark. Code Ann. § 16-13-702
Imprisonment.

When a defendant sentenced to pay a fine defaults in the payment thereof, or
of any installment, the court, upon its own motion or that of the prosecuting
attorney, may require him to show cause why he should not be imprisoned
for nonpayment.

The court may issue a warrant of arrest or summons for his appearance.

Unless the defendant shows that his default was not attributable to a
purposeful refusal to obey the sentence of the court or to a failure on his part
to make a good-faith effort to obtain the funds required for payment, the
court may order the defendant imprisoned in the county jail or other
authorized institution designated by the court until the fine or costs or
specified part thereof is paid.

The period of imprisonment shall not exceed one (1) day for each forty
dollars ($40.00) of the fine or costs, thirty (30) days if the fine or costs were
imposed upon conviction of a misdemeanor, or one (1) year if the fine or
costs were imposed upon conviction of a felony, whichever is the shorter

period.

The total amount of fine owed shall not automatically be reduced by the
period of imprisonment, but the court may credit forty dollars ($40.00) for
each day of imprisonment against the total fine, excluding any amount owed
for restitution, the defendant has been sentenced to pay.

This subsection is in addition to the revocation options contained in §16-93-
308.

vV -21



21

©

(b)

©

(d)

(®

If the court determines that the default in payment of fine or costs is not
attributable to the causes specified in subsection (c) of this section, the court
may enter an order allowing the defendant additional time for payment,
reducing the amount of each installment, or revoking the fine or costs or the
unpaid portion thereof in whole or in part.

Ark. Code Ann. § 16-13-703

See Relevant Form

Installment payments.

If the court concludes that the defendant has the ability to pay the fine, but
that requiring the defendant to make immediate payment in full would cause
a severe and undue hardship for the defendant and the defendant's
dependents, the court may authorize payment of the fine by means of
installment payments in accordance with this subchapter.

When a court authorizes payment of a fine by means of installment
payments, it shall issue, without a separate disclosure hearing, an order that
the fine be paid in full by a date certain and that in default of payment the
defendant must appear in court to explain the failure to pay.

In fixing the date of payment, the court shall issue an order which will
complete payment of the fine as promptly as possible without creating a
severe and undue hardship for the defendant and the defendant's
dependents.

In addition to the fine and any other assessments authorized by this
subchapter, an installment fee of ten dollars ($10.00) per month shall be
assessed on the first day of each month on each person who is authorized to
pay a fine on an installment basis. This fee shall be collected in full each
month in which a defendant makes an installment payment. This fee shall
accrue each month that a defendant does not make an installment payment
and the fine has not been paid in full.

Any defendant who has been authorized by the court to pay a fine by
installments shall be considered to have irrevocably appointed the clerk of
the court as his or her agent upon whom all papers affecting his or her
liability may be served, and the clerk shall forthwith notify the defendant
thereof by ordinary mail at his or her last known address.

“Ability to pay” means that the resources of the defendant, including all
available income and resources, are sufficient to pay the fine and provide the
defendant and his or her dependents with a reasonable subsistence
compatible with health and decency.
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Ark. Code Ann. § 16-13-704
Personal checks.

(a) The court shall accept personal checks drawn in the favor of a designated
official, as provided in § 16-13-709, in payment of any fine or associated
charge assessed by the court if the person issuing the check furnishes
satisfactory proof of residence in this state and if the personal check is drawn
on a banking institution located in this state.

(b) If any personal check offered in payment pursuant to this section is returned
without payment, for any reason, a reasonable charge for the returned check,
not to exceed the actual costs incurred by the court or designated agency,
may be imposed to recover processing and collection costs.

(c) This charge may be added to, and become part of, any underlying obligation.

(d) The acceptance of a personal check pursuant to this section constitutes
payment of the obligation owed to the court to the extent of the amount of
the check as of the date of acceptance when, but not before, the check is

duly paid.
Ark. Code Ann. § 16-13 705
Credit card payments.

(a) The court or the agency designated under § 16-13-709 or § 16-92-118 may
accept payment of fines and associated costs by an approved credit card or

debit card.

(b) The court or designated agency is authorized to enter into contracts with
credit card companies and to pay those companies fees normally charged by
those companies for allowing the court to accept their credit cards in
payment as authorized by subsection (a) of this section.

(c) Where the offender pays fines or court costs by an approved credit card or
debit card, the court may assess the offender a transaction fee.

(d)(1) All courts are authorized to enroll for services with and accept payments
from a third-party entity for the acceptance and collection of fines and associated
costs with an approved credit card for which the third-party entity may charge
the offender a transaction fee.

(2) The State of Arkansas or any of its political subdivisions shall not charge a
transaction fee for electronic payments of a court-ordered fine paid through a

third-party entity.
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(2)

(b)

(2)

(b)

Ark. Code Ann. § 16-13-706
Lien on property.

When a defendant sentenced to pay a fine, defaults in the payment thereof or
of any installment, the fine may be collected by any means authorized for the
enforcement of money judgments in civil actions.

A judgment that the defendant pay a fine shall constitute a lien on the real
and personal property of the defendant in the same manner and to the same
extent as a money judgment in a civil action.

A judgment entered by a district court shall not become a lien against real
property unless a certified copy of the judgment, showing the name of the
judgment debtor and the date and amount thereof, shall be filed in the office
of the circuit clerk of the county in which the land is situated.

Ark. Code Ann. § 16-13-707
Revocation of registration or license.

The court may certify in writing to the Department of Finance and
Administration that a debtor has failed to make satisfactory arrangements for
the payment of fines and request the department to revoke, suspend, or
refuse to renew the debtor's motor vehicle registration or driver's license.

For driver's license revocation, the court must provide the department with
the debtot's full name, social security number, and last known addtess.

For motor vehicle registration revocation, the court must provide the
department with the debtor's full name and the license plate number or
vehicle identification number of the debtor's vehicle.

Ark. Code Ann. § 16-13-708

See Relevant Form for non- resident’s failure to comply with terms of
citation

Form of orders.

When an order assessing a fine or penalty is entered, information on the order
shall include, but is not limited to, the defendant's name, current address, social
security number, drivet's license number, name and address of employment,
amount of fine, and the agreed upon payment terms and conditions.

Ark. Code Ann. § 16-13-711
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Court retains jurisdiction until fine and costs paid. Basura v. City of Springdale, 47
Ark. App. 66, 884 S.W.2d 629 (1994)

27

(2)

(b)

©

(d)

Restitution

A defendant who is found guilty or who enters a plea of guilty or nolo
contendere may be ordered to pay restitution. If the court decides not to
order restitution or orders restitution of only a portion of the loss suffered by
the victim, it shall state on the record in detail the reasons therefor.

The sentencing authority, whether the trial court or a jury, shall make a
determination of actual economic loss caused to a victim by the crime.

When an offense has resulted in bodily injury to a victim, a restitution order
entered may require that the defendant:

(1) Pay the cost of necessary medical and related professional services and
devices relating to physical, psychiatric, and psychological care, including
non-medical care and treatment rendered in accordance with a
recognized method of healing;

(2) Pay the cost of necessary physical and occupational therapy and
rehabilitation;

(3) Reimburse the victim for income lost by the victim as a result of the

offense. The maximum that a victim may recover for lost income is
$50,000; and

(4) When an offense has not resulted in bodily injury to a victim, a restitution
order may require that the defendant reimburse the victim for income
lost by the victim as a result of the offense.

(5) The determination of the amount of loss is a factual question to be
decided by the preponderance of the evidence presented to the
sentencing authority during the sentencing phase of trial.

(6) The amount may be decided by agreement between a defendant and the
victim represented by the prosecuting attorney.

If any of the items listed in subdivision above have been paid by the Crime
Victims Reparations Board and the court orders restitution, the restitution
order shall provide that the Crime Victims Reparation Board is to be
reimbursed by the defendant.

As used in this section and in any provision of law relating to restitution

“victim” means each person, corporation or governmental entity or agency

who suffers property damage or loss, monetary expense, or physical injury or
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death as a direct or indirect result of the defendant’s offense or criminal
episode, and also includes the victim(s estate, if the victim is deceased, and
the victim(s next of kin if the victim is deceased as a result of the offense.

A record of a defendant shall not be expunged under Ark. Code Ann. §§ 16-
90-901 through 16-90-906 until all court ordered restitution has been paid.

Restitution shall be made immediately, unless prior to the imposition of
sentence the court determines that the defendant should be given a specified
time to pay or should be allowed to pay in specified installments. A district
court may order installment payments of restitution to be collected first in
lieu of the procedure under § 16-10-209(5)(F). In determining the method of
payment the court shall take into account:

(1) the financial resources of the defendant and the burden that payment of
restitution will impose, with regard to the other obligations of the
defendant;

(2) the ability of the defendant to pay restitution on an installment basis or
on other conditions to be fixed by the court;

(3) the rehabilitation effect on the defendant of the payment of restitution
and the method of payment.

If the defendant is placed on probation or any form of conditional release,
any restitution ordered under this section shall be a condition of the
suspended imposition of sentence, probation, parole, or transfer. The court
may revoke probation and any agency establishing conditions of release may
revoke such release if the defendant fails to comply with the order and if the
defendant has not made a good faith effort to comply with the order. In
determining whether to revoke probation or conditional release, the court or
releasing authority shall consider the defendant's employment status, earning
ability, financial resources, and the willfulness of the defendant's failure to
pay, and any other special circumstances that may have a bearing on the
defendant's ability to pay.

The court shall enter a judgment against the defendant for the amount
determined under the above subsection. The judgment may be enforced by
the State or a beneficiary of the judgment in the same manner as a judgment
for money in a civil action. A judgment under this section may be discharged
by a settlement between the defendant and the beneficiary of the judgment.

If more than one defendant is convicted of the crime for which there is a

judgment under this section, the defendants are jointly and severally liable for
the judgment unless the court determines otherwise.
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(k) A judgment shall require payment to the Department of Community
Punishment which shall provide for supervision and disbursement of those
funds by the department's authorized economic sanction officers. The court
shall determine priority among multiple beneficiaries on the basis of the
setiousness of the harm each suffered, their other resources, and other
equitable factors.

() A judgment under this section does not bar a remedy available in a civil
action under other law. A payment under this section must be credited
against a money judgment obtained by the beneficiary of the payment in a
civil action. A determination under this section and the fact that payment was
or was not ordered or made are not admissible in evidence in a civil action
and do not affect the merits of the civil action.

(m) Any restitution type program currently being operated by a prosecuting
attorney or a circuit court may continue and the Department of Community
Punishment shall assist such program whenever possible.

Ark. Code Ann. § 5-4-205

(n) There is some question as to the jurisdiction of the district court to award
restitution. The court should consider the following:

(1) Is the district court a "trial court” as specified in Ark. Code Ann. § 5-4-
205(b)?

(2) Does the amount of restitution recommended exceed the district courts
maximum civil jurisdiction of $5,000 or $25,000 for state district court?

28 Crime Victims Reparations
See Ark. Code Ann. § 16-90-701 et. seq. See also Ark. Code Ann. § 5-4-303.
29 Community Service Work

Ark. Code Ann. §§ 5-4-801 - 805

(a) Allows court to suspend imposition of the offender's sentence for a period
not to exceed the maximum penalty for the offense upon conviction if

(1) the defendant is incarcerated in a county jail or regional jail (or under (16-
93-1102(b)) resides at his/her principal residence under the supervision

of a probation officer); and

(2) agrees to participate in a community work project.
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(b) Offenders must work under the supervision of governmental agencies on

©

(d)

©

(®

projects on public lands, buildings, roads, parks and public rights-of-way.
Offenders eligible to be sentenced include persons who:

(1) plead guilty, nolo contendere, or are convicted of a misdemeanor or
felony, except:

a capital felonies;

b 1st or 2nd degree murder or negligent homicide;

¢ Manslaughter;

d rape;

e kidnapping;

f aggravated robbery;

g driving while intoxicated (second or subsequent offenses );
h trafficking a controlled substance;

1 any felony involving violence;

j  Have consented to participate; and

k  Space must be available in the county jail or regional jail as certified
by the county sheriff to the court.

But see Ark. Code Ann. § 5-65-111

Offenders who successfully perform community service work shall be
eligible for work incentive credit equal to up to three days credit for each day
of service (Ark. Code Ann. § 5-4-801).

The length of the community service and incarceration shall not exceed
eighteen months for a felony offense or the maximum length provided for
the misdemeanor offense, reduced by the work incentive credit.

Offenders who withdrew consent to participate shall, after a hearing, be

remanded to the Arkansas Department of Correction or the sheriff of the
county wherein the offense was committed.

Ark. Code Ann. § 5-4-803
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(b)
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Offenders whose conduct is unsatisfactory shall receive a hearing, upon
petition of the prosecuting attorney, to determine if the offender should
continue to participate.

Ark. Code Ann. § 5-4-803

State is liable for medical treatment and other liability incurred in
implementing these provisions for eligible felony offenders.

Ark. Code Ann. § 5-4-804

The court may impose reasonable fees or assessments on the defendant to be
used in the support of said programs.

Ark. Code Ann. § 5-4-303

A county or city may purchase liability or accident insurance to cover persons who are
assigned to community service. "The county or city does not risk losing their tort inmunity.
A county or city normally cannot be held liable for the actions of an individual who has no
employment or other agency relationship with the county or city. Op. Att’y Gen. # 99-
225

Postponement of Judgment

In traffic misdemeanor cases, other than cases involving DWI, the judge has
authority to postpone judgment for not more than one year.

During this time the defendant shall be in probationary status, supervised or
unsupervised, and shall remain so until judgment is entered.

Ark. Code Ann. § 27-50-701

At the request of defendant, parent of minor defendant or counsel, judgment
shall be entered as quickly as feasible and not more than 10 days following
such request.

Ark. Code Ann. § 27-50-702

E Psychiatric Exam of Defendant

1

District court may order the psychiatric treatment or commitment of a defendant
if the court suspends imposition of sentence or places the defendant on
probation.

District court also has the authority to order psychiatric treatment or
commitment of a defendant if the judge has reason to believe that mental disease
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or defect of the defendant will or has become an issue in the cause of the following Class
A misdemeanors:

(a) Harassment (Ark. Code Ann. § 5-71-208);
(b) Harassing communications (Atk. Code Ann. § 5-71-209);
(c) Terroristic threatening in the second degree (Ark. Code Ann. § 5-13-301(b)).

3 The court may enter such orders as are consistent with Ark. Code Ann. § 5-2-327 or § 5-
2-328, or both.

See Relevant Form

F No Contact Orders

1 As used in this section, a “no contact order” is an order issued by a court to a defendant
at or after arraignment on charges that prohibits the defendant from contacting directly or
indirectly a person in any manner or from being within a certain distance of the person’s home
ot place of employment.

2(1) A court may issue a no contact order under this section in addition to any other condition
of release from custody that is imposed by the court if it appears that there exists a danger that
a defendant will commit a serious crime, seek to intimidate a witness, or otherwise unlawfully
interfere with the orderly administration of justice.

(if) The no contact order issued under this section shall be in effect until it is modified or
terminated by the court.

(i) A no contact order issued under this section may contain, without limitation, the
following:

(A) The reasons the court issued the no contact order in specific terms and description in
reasonable detail of the purpose of the order;

(B)@) A prohibition against the defendant’s approaching or communicating with a
particular person or class of persons, either through a third party or by telephone, electronic
communication, of in writing.

(ii) A no contact order issued under this section shall not be deemed to prohibit any
lawful or ethical activity of defendant’s counsel;

(C) A prohibition against the defendant’s going to certain described geographical areas or

premises, including an imposition of a restriction that the defendant stay at least one thousand
five hundred feet (1,500°) from a person’s location;
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(D) A prohibition against the defendant’s possessing a dangerous weapon or
engaging in certain described activities, including the ingestion of alcohol or certain
drugs; and

(E) A requirement that the defendant report regularly to and remain under the
supervision of an officer of the court.

3  When a no contact order is issued under this section, the court shall inform the
defendant of the penalties for failure to comply with the conditions or terms of the
order.

4 All terms of a no contact order issued under this section shall be reduced to
writing and a copy shall be given to the defendant.

5(A) If a defendant violates a no contact order issued under this section, the court
shall issue a warrant directing that the defendant be arrested and immediately taken
before any court having jurisdiction.

(B) The court shall then have authority to detain the defendant for a period of
time not to exceed twenty-four (24) hours, unless the violation occurs on a Friday or
a holiday, in which case the time period shall be forty-eight (48) hours, during which
time the prosecuting attorney shall file a petition to revoke the defendant’s
appearance bond or modify the conditions of the defendant’s release, alleging the
following:

(i) That the defendant has knowingly violated the terms of a no contact order
issued under this section;

(if) That relevant information has become known to the prosecuting attorney
warranting the modification of or revocation of the defendant’s appearance bond;
and

(i) That a law enforcement officer had reasonable grounds to believe that the
defendant violated the terms of a no contact order issued under this section and that
it was impracticable to secure an arrest warrant at the time of arrest.

C(i) The defendant shall be entitled to a hearing on the petition to modify or
revoke the defendant’s appearance bond within forty-eight (48) hours of the
defendant’s appearance before the court, unless the violation occurs on a Friday or a
holiday, in which case the hearing shall be within seventy-two (72) hours.

(i) If after a hearing the court finds that the defendant knowingly violated the

terms of a no contact order issued under this section, the court may impose different
or additional conditions of release or revoke his or her appearance bond.
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6(A) A court may set the duration of a no contact order issued under this section for
an additional period of time after the adjudication of the offense for which the
defendant was originally charged if it determines the additional period of time is
necessary to protect the safety of a person, persons residing with the person, or
members of the person’s immediate family.

(B) The duration or extension of the no contact order shall not be for more than
one (1) year from the date of issuance or, if the original charge is adjudicated with a
finding of the defendant’s guilt, from the date of sentencing.

7 Upon conviction, violation of a no contact order issued under this section is a
Class A misdemeanor.

Ark. Code Ann. § 16-85-714
See Relevant Form

The “Sex and Child Offender Registration Act” and the “State Convicted
Offender DNA Database Act.”

1 These acts impose a duty on certain sex offenders to register as such and
mandate that these sex offenders and certain violent offenders submit DNA
samples upon conviction.

Ark. Code Ann. §§ 12-12-901-920; Ark. Code Ann. §§ 12-12-1101-1120

2 To help fund the implementation of these programs, each act imposes a
mandatory fine of $250.00 on any person who is required to register or provide a
DNA sample. All fine money collected pursuant to these acts is to be remitted
monthly to the Dept. of Finance & Admin. Justice Fund Section. The sex
offender fine money is credited to ACIC and the DNA fine money is credited to
the State Crime Lab.

Ark. Code Ann. § 12-12-910; Ark. Code Ann. § 12-12-1118

3 Most of the sex offenses for which an offender must register and have the fine
imposed are felonies, but two misdemeanors are also listed:

(a) Sexual assault in the fourth degree

Ark. Code Ann. § 5-14-127, Ark. Code Ann. § 12-12-903 and;

(b) False imprisonment in the second degree when the victim is a minor and the
offender is not the parent of the victim.

Ark. Code Ann. § 5-11-104, Ark. Code Ann. § 12-12-903
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4 The sentencing court shall require an offender, at the time of the offender(s

5

6

7

adjudication of guilt, to complete the Sex Offender Registration Form in the
format prepared by ACIC.

When registering an offender, the sentencing court shall inform the offender of
his duty to register, duty regarding address changes, and other duties under the
act and shall also obtain fingerprints and a photo of the offender from the
arresting law enforcement agency.

See Relevant Form

Most of the sex and violent offenses for which an offender must submit a DNA
sample and have the fine imposed are felonies, but two misdemeanors are listed:

(a) Sexual assault in the fourth degree
Ark. Code Ann. § 5-14-127, Ark. Code Ann. § 12-12-1103 and;

(b) False imprisonment in the second degree when the victim is a minor and the
offender is not the parent of the victim.

Ark. Code Ann. § 5-11-104, Ark. Code Ann. § 12-12-1103

(c) Also included is “Repeat offense” which means a second or subsequent
adjudication of guilt in a separate criminal action for the commission of any
misdemeanor or felony offense involving violence as set forth in Arkansas
law, the law of another state, federal law, or military law.

Unless otherwise ordered by the court, the agency supervising the convicted
offender shall determine the time and collection of the DNA sample.

See Relevant Form

H Testing for HIV for Certain Sex Offenders

1

Any person arrested and charged with violating § 5-14-127 may be required by
the court having jurisdiction of the criminal prosecution, upon a finding of
reasonable cause to believe that the person committed the offense and subject to
constitutional limitations, to be tested for the presence of HIV or any antibody
to HIV, unless the court determines that testing the defendant would be
inappropriate and documents the reasons for that determination in the court
record.

The test shall be confidentially administered by a licensed physician, the
Department of Health, or a local health department.
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TRAFFIC CASES

A Venue/Traffic Citations

All traffic citations issued within the boundaries of a town or city of this state
which has a district court shall be placed on the docket of the district court of
that town or city unless the presiding judge of that court authorizes a transfer to
another court exercising jurisdiction over the area in which the citation was
issued.

Ark. Code Ann. § 16-88-116

B Speeding (Radar)

1

Traffic offenses are conducted subject to the criminal standard of proof; the state
must prove each element of the offense beyond a reasonable doubt.

Judicial notice may be taken of radar's accuracy and practicality as a speed control device.
Excpert testimony is not required as to the theory behind the operation of the device. Everight
v. City of Little Rock, 230 Ark. 695, 326 S.W.2d 796 (1959)

Possible issues which may raise reasonable doubt:

(a) Identity issues. When relying on radar readout to support prosecution for
speeding, the arresting officer must show beyond reasonable doubt that the
radar reading was obtained from the defendants’ vehicle.

(1) “Group” radar readings are inherently less reliable, but may still be the
basis of conviction for speeding if the officet's testimony as to the
“cohesion” of the traffic group is strong.

(2) The more traffic present, the more difficult it is to prove identity of the
vehicle for which the radar reading is obtained.

(b) Accuracy issues. Each radar machine should be tested frequently to ensure
its accuracy. Unless the unit is properly tested regularly and records are
maintained showing such testing, questions concerning accuracy of the unit
may be raised to show reasonable doubt.

(c) Administrative regulations. Arkansas law does not provide regulations for
testing or certifying the radar machine. However, most law enforcement
agencies have in-house regulations regarding testing to which the officer may
testify.

(d) Officer training. In all cases involving radar surveillance, the prosecution
should offer evidence showing that the officer operating the radar unit was
propetly trained to use radar.
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(1) Arkansas law requires officers to be trained in the use of radar under a
training program administered by the Arkansas Commission on Law
Enforcement Standards and Training.

Ark. Code Ann. § 12-9-403

(2) Failure to gain certification by the Standards Commission as a police
traffic radar operator invalidates “any official action as a police traffic
radar operator.”

Ark. Code Ann. § 12-9-404

Failure to be certified as a radar operator invalidates action as a radar operator but
does not remove other powers of a law enforcement officer. Helms v. State, 297
Ark. 44, 759 S.W.2d 546 (1988)

(3) “Police traffic radar means any speed measurement device utilizing the
Doppler principle or an infrared light system to measure the speed of
motor vehicles.”

Ark. Code Ann. § 12-9-401

The “Arkansas Speed Trap Law”, authorizes the State Police to determine if
certain municipalities are abusing police power on any highway which is part of
the state highway system.

Ark. Code Ann. § 12-8-401 et. seq.

Aircraft Surveillance. This method of detecting speeding involves timing a
vehicle's travel between markers, visible from the air, which are a known distance
apart and calculating speed from the figures. Possible issues are:

(a) Hearsay. These cases cannot rest on hearsay testimony of the officer on the
ground that actually makes the stop and issues the citation, unless that officer
has independent personal knowledge of the vehicle's speed.

(1) The state should present as witnesses, at least, the arresting officer and
the aircraft observer.

(2) These speeding cases involve calculations observed from the air and the
state should produce the aircraft witness to show that the vehicle
involved was in fact speeding.

(b) Accuracy of Timing Device. In order to strengthen a speeding case based on
aircraft observation, the state should offer evidence showing the accuracy of
the timing device used to make speed calculations.
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(c) Distance. The state should offer testimony establishing the distance between
marks used to calculate the individual's speed.

(d) Continuity of Observation. The state should offer clear testimony that the
vehicle observed from the air to be speeding was actually the vehicle stopped
by the officer on the ground.

C Speeding (Non-Radar)
Speeding may also be proven by testimony from a law enforcement officer as to:

1 Estimate of the vehicle's speed. The observing officer should give testimony as
to experience and ability to estimate speed, as well as actual observations in the
given case.

2 Speedometer readings obtained while “pacing” the vehicle. There should be
testimony as to the accuracy of the speedometer in the law enforcement officet's
vehicle.

D Moving and Non-Moving Violations

The following list of moving and non-moving violations is thorough, but exemplary
only. There are other motor vehicle ordinances passed by the various municipalities'
governing bodies which are not included in this list. Only the citation to the relevant
code section is provided.

1 Any moving traffic law violation not enumerated in Ark. Code Ann. §{§ 27-50-
302-310 shall be known as a violation as defined in the Arkansas Criminal Code,
Ark. Code Ann. §§ 5-1-105 and 5-1-108 and shall be punishable as provided
under Ark. Code Ann. § 5-4-201.

2 District judges should consult both the state statute and the city or county
ordinance, if any, relevant to the violation when determining the fine to assess.

Ark. Code Ann. § 27-50-301
See McKinney v. City of El Dorado, 308 Ark. 284, 824 S.W.2d 826 (1992)

Subject Code Section
ARKANSAS CRIME INFORMATION CENTER 12-12-201, 207, 208 - 211
CHILD PASSENGER PROTECTION 27-34-101 - 107
COMMERCIAL DRIVER LICENSES 27-23-101 - 124



DRIVING WHILE INTOXICATED
Chemical analysis of body substances
Court costs, disposition of Additional
Fines

General Provisions

Highway Safety Program Advisory Council

HAZARDOUS MATERIALS - TRANSPORTING
HIGHWAY COMMISSION, POWERS AND DUTIES

HIGHWAYS, ROADS AND STREETS

General Provisions

Air rights over, agreement with owners

Controlled access facilities, penalties

Court cases, priority

Gates and cattle guards

Highway designation, construction, and maintenance
Policy

Rights of way

Mowing by adjoining landowners

Use of

Service stations/commercial establishments prohibited
Signs

Advertising

Attaching to utility poles, plants

False, misleading

Spotlight, use of from

State Parks, roads into

Wreckage near memorial highway

Bridges and culverts, protection & penalty

Bridges, conservation of

Civil liability

Classification of roads by weight of vehicles used thereon
Emergencies, prohibition of heavily loaded vehicles
Metal tires, license required, penalty

Oil and gas equipment, bond for driving

Penalty

HIGHWAY SAFETY
Flashing lights near highways
Smoke obstructing highway, notice of

MANUFACTURED HOMES STANDARDS

MOTOR VEHICLES
V-4

5-65-201 - 207
16-19-413
16-17-110
5-65-101 - 115
12-6-101 - 102

27-2-101, 103 - 105

27-65-107

27-64-101
27-68-103
27-64-104
27-64-102
27-67- 201
27-67-101

27-64-103
27-67-304
27-68-111

5-67-101
5-67-103
5-67-102
5-67-106
27-67-204
5-67-105
27-66-506
27-85-101
27-66-504
27-66-501
27-66-505
27-66-502 - 503
27-66-507
27-66-503

27-73- 201 - 206
27-73- 301 - 302

20-25-101 - 112



Equipment Regulations

Brakes

Fluid

Glass/mirrors

Mufflers [cutouts prohibited|]
Safety/emergency equipment

Seatbelts, mandatory use

Tinted windows

Tires

Equipment Safety Compact

Inspection of Motor Vehicles

Liability Insurance

Political subdivisions

Lighting Regulations

Emergency vehicles, lights for
Requirements, generally

Motorized Cycles, operation of

All terrain vehicles

Motorcycles, motor-driven cycles, motorized bicycles
Three or four wheeled

Odometers

Operation of vehicles - Rules of the Road
Church buses

Driver approaching visually handicapped
or hearing impaired person

Driving, overtaking and passing
Emergency vehicles

General provisions

Intersections
Miscellaneous Rules
Nonresident violator
Pedestrians
Railroad grade crossings
School buses
Speed limits
Stopping, standing or parking
Stops and yielding
Failure to yield with personal injury
Streetcars
Turning, stopping and signaling
Registration and licensing
Amateur radio operators
Automobile licensing, permanent
Buses
Converted to or equipped as campers
Exemption from registration
V-5

27-37-501 - 502
27-38-201 - 204
27-37-301 - 306
27-37-601 - 602
27-37-201 - 206
27-37-701 - 707
27-37-306
27-34-401 - 402
27-33-101 - 109
27-32-101 - 116
27-22-101 - 104
21-9-303
27-36-204
27-36-301 - 305
27-36-201 - 220

27-21-101 - 109
27-20-101 - 116
27-20-201 - 208
4-90-201 - 207

27-51-110 -1104

20-14-306

27-51-301 - 308
27-51-901 - 903
27-51-101 - 103

27-51-501 - 503
27-51-1403 - 1407
27-54-101
27-51-1201 - 1205
27-51-701 - 706
27-51-1001 - 1005
27-51-201 - 214
27-51-1301 - 1308
27-51-601 — 603
27-51-604
27-51-801 - 803
27-51-401 - 405

27-15-2401 - 2405
27-14-1001 - 1020
27-14-1401 - 1404
27-15-4001
6-19-113



Commercial Driver Licenses

Deaf persons, decal

Dealer plates

Dealers/wreckers, licensing
Definitions

Drive-out tags

Ex-Prisoners of War

Fees

Game and Fish

General Assembly members

Gross Receipts Tax, levied
Historical/special interest vehicles
Insurance, proof of required

In transit vehicles to dealers

Liens and encumbrances
Manufacturers, dealers, transporters, plates
Medal of Honor recipients

Merchant Marine

Military Reserve

Mobile homes

Transport by manufacturer
Motorcycles, antique

National Guard license tag

New vehicles loaned to school districts
Office of Motor Vehicles
Orphanages

Pearl Harbor survivors

Penalties and administrative sanctions

Personal property tax, condition to renewal/registration

Personalized prestige license plates
Persons with disabilities, access to parking
Public use vehicles

Arkansas State Police

Federal government

Refunds

Local government

State government

Exemption, motor fuel tax

Purple Heart recipients

Reciprocal agreements, commission
Registration

Certificates of title

License fees

Religious organizations

School buses, registration exemptions
School districts, vehicles loaned by dealers
Tax/fee exemptions

27-23-101 - 124
27-15-101
27-14-1701 - 1703
27-14-2001 - 2003
27-14-201 - 216
27-14-2101 - 2105
27-15-1001 - 1007
27-14-601 - 606
27-15-1701 - 1703
27-15-1601 - 1606
26-52-301-302,307,401,510
27-15-2201 - 2208
27-13-102
27-14-1801 - 1808
27-14-801 - 807
27-14-1701 - 1703
27-15-801 - 806
27-15-2601 - 2604
27-15-1101 - 1107
27-14-1601 - 1602
27-14-1901 - 1905
27-15-2301 - 2306
12-62-410
27-15-4002
27-14-401- 413
27-15-2101
27-15-2501 - 2505
27-14-301 - 314
27-13-101
27-14-1101 - 1104
27-15-301, 315

12- 8-116
27-15-1501
26-55-101
27-15-1301 - 1305
27-15-1401
26-55-101
27-15-901 - 903
27-14-501 - 504

27-14-701 - 722
27-14-601 - 606
27-15-1901 -1906
6-19-113
27-15-4002
6-51-101



Taxicabs

Thefts, vehicles/parts

Titles

Trailer licensing, permanent

Transfers of title and registration
Trucks/trailers

U.S. Armed forces retired

Vehicles and parts, theft of

Vehicle registration, tax/fee exemptions
Veterans, Disabled

Automobile license furnished

License plates, fees

Nonservice injuries

Wortld War 1

Volunteer rescue squads

Wreckers, licensing

Youth groups

Safety Responsibility Act

Accidents

Reports

Security following

Administration

Assigned risk plans

Definitions

Financial responsibilities, proof of future
Liability insurance required

Liability policy

Penalties and administrative sanctions
Self insurers

Uninsured motorist liability insurance, common carrier

Size and I.oad Regulations
General provisions

Mobile homes/houses
Weights and dimensions

OPERATOR'S AND CHAUFFEUR'S LICENSES

Administration

Application and examination

School bus drivers

Application/ certification

Seat belts

Chauffeurs, special provisions

Definitions

Driver License Compact

Expiration, cancellation, revocation or suspension
V-7

27-14-1501 - 1502
27-14-2201 - 2212
27-14-701
27-14-1201 - 1306
27-14-901 - 915
27-14-1301 - 1306
27-15-1201 - 1204
27-14-2201 - 2212
6-51-101

27-15-501 - 506
27-15-401 - 406
27-15-701 - 702
27-15-601 - 603
27-15-1801 - 1805
27-14-2001 - 2003
27-15-2001 - 2003

27-19-501 - 510
27-19-601 - 621
27-19-401 - 408
27-19-106
27-19-201 - 214
27-19-701 - 721
21-9-303
27-19-713
27-19-301 - 307
27-19- 07
21-9-302

27-35-101 - 112

27-35-301 - 309
27-35-201 - 212

27-16-501 - 506
27-16-701 - 705

6-19-107
6-19-108
27-16-1001 - 1004
27-16- 201 - 207
27-17-101 - 106
27-16-915



Issuance of licenses/permits
Licensing requirements
Motorcycle operatot's license
Office of Driver Services
Penalties

Temporary, issued during investigations of right to receive

TRAFFIC

Traffic - Control Devices

General Provisions

Uniform system

Traffic, Motor Vehicular

Accidents

Damage claims

General provisions

Investigations

Reports

Criminal Mischief in First Degree
Definitions

Military Forces Exempt from Traffic Laws
Penalties and Enforcement
Abandoned vehicles

Accidents, reports of obtained
Accidents, requirements if death or personal injury
Accidents, reports-supplemental
Additional penalty

Arrest/release

Central Driver Records

Convictions

Enforcement, generally

General provisions
Offenses/penalties, general

Heavy Truck Speeding

Removal of unattended or abandoned vehicles
Traffic citations

Trial/judgment

Posted Bridge, violation

Title, Applicability and Construction

WATERCRAFT

General provisions

Motorboat registration and numbering
Motorboat DWI

V-8

27-16-801 - 807
27-16-601 - 605
27-20-107 - 109
27-16-401 - 403
27-16-301 - 306
27-16-803

27-52-101 - 109
27-52-201 - 205

27-53-401 - 405
27-53-101 - 105
27-53-301 - 305
27-53-201 - 210
5-28-203

27-49-201 - 219
12-62-407 - 409

27-50-1101 - 1102
27-50-1001 - 1007
27-53-101 - 105
27-53-201 - 206
27-50-401 - 407
27-50-601 - 612
27-50-901 - 911
27-50-801 - 805
27-50-201 - 205
27-50-101 - 102
27-50-301 — 310
27-50-311

27-50-1201 - 1210
27-50-501 - 505
27-50-701 - 702
5-67-104

27-49-101 - 112

27-101-101 - 103

27-101-301 - 308, 312

5-76-101 - 106



E Classification of Traffic Violations

1

2

The following traffic law violations shall be known as offenses and classified as
follows:

(a) Racing on a highway - Class A misdemeanor.
(b) Reckless driving - Class B misdemeanor.

(c) Driving with lights off to avoid detection, identification or apprehension -
Class B misdemeanor.

(d) Hazardous driving - Class C misdemeanor.

(e) Leaving the scene of an accident involving property damage only - Class C
misdemeanor.

(f) Wrong way on one way - Class C misdemeanor.

(g) Speeding in excess of 15 MPH over posted speed limit - Class C
misdemeanor.

(h) More than three violations in a 12 month period - Class C misdemeanor.
Ark. Code Ann. § 27-50-302

Careless and prohibited driving.

(a) It shall be unlawful for any person to drive or operate any vehicle in such a
careless manner as to evidence a failure to keep a proper lookout for other
traffic, vehicular or otherwise, or in such a manner as to evidence a failure to
maintain proper control on the public thoroughfares or private property in
the State of Arkansas.

(b) It shall be unlawful for any person to operate or drive any vehicle on the
public thoroughfares or private property in the State of Arkansas in violation
of the following prohibited acts:

(1) Improper or unsafe lane changes on public roadways

(2) Driving onto or across private property to avoid intersections, stop signs,
traffic control devices, or traffic lights

(3) Driving in such a manner, or at such a speed, so as to cause a skidding,
spinning, or sliding of tires or a sliding of the vehicle
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(4) Driving too close to, or colliding with, parked or stopped vehicles,
fixtures, persons, or objects adjacent to the public thoroughfares

(5) Driving a vehicle which has any part thereof, or any object, extended in
such fashion as to endanger persons or property

(6) To operate any vehicle in such a manner which would cause a failure to
maintain control

(7) To operate or drive a vehicle wherein or whereon passengers are located
in such a manner as to be dangerous to the welfare of such passengers; or

(8) To operate a vehicle in any manner, when the driver is inattentive, and
such inattention is not reasonable and prudent in maintaining vehicular
control.

(c) A person who violates this section shall be subject to a fine not to exceed
one hundred dollars ($100).

Ark. Code Ann. § 27-51-104.
3 Fines for moving traffic violations in a highway work zone.
(a) As used in this section, unless the context otherwise requires:

(1) ‘Construction personnel” means employees of the Arkansas State
Highway and Transportation Department or the counties or the
municipalities of this state, or any contractors of the State Highway
Commission or the counties or municipalities

(2) “Conviction” means a person who is charged with a violation of law and
who pleads guilty or nolo contendere, is found guilty, or forfeits a bond
in lieu of a plea or trial

(3) “Department” means the Arkansas State Highway and Transportation
Department; and

(4) “Highway work zone” means any area upon or adjacent to any highway,
road, or street of this state where construction, reconstruction,
maintenance, or any other type of work is being performed or is in
progress by employees of the Arkansas State Highway and
Transportation Department, the counties or the municipalities of this
state, or any contractors of the State Highway Commission or the
counties or municipalities

(b) In addition to all fines otherwise provided by law, after the conviction of any
person for any moving traffic violation committed while the person is driving
V-10
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through a highway work zone in this state and if construction personnel were
present in the highway work zone when the offense occurred, the trial judge
shall assess an additional fine equivalent to the fine imposed by law upon that
person for committing a moving traffic violation in the highway work zone.
Equivalent additional court costs pursuant to § 16-10-305 shall not be
assessed.

Any bond posted pursuant to a charge of committing any moving traffic
violation while in a highway work zone in this state shall include the
additional equivalent fine in the amount of the bond otherwise required.

All fines collected by any court in this state as a result of this section shall be
paid over by the court clerk or the collecting official to the county treasurer
of city treasurer.

All such amounts collected in county cases shall be remitted to the county
treasurer, and all such amounts collected in city cases shall be remitted to the
city treasurer.

Amounts received by the county treasurer may be used for general county
purposes, and amounts received by the city treasurer may be used for general

city purposes.

The additional fine shall not be assessed unless signs, either permanent or
temporary, were present at the time of the violation in advance of the
highway work zone warning the traveling public that fines are double in
highway work zones.

(h) The signs shall be located no greater than one (1) mile nor less than one

®

9]

(k)

0

thousand five hundred feet (1,500") in advance of the highway work zone.

Furthermore, the additional fine for speeding shall not be assessed unless
signs, either permanent or temporary, are posted in advance of the highway
work zone indicating the maximum speed limit to be obeyed while traveling
through the highway work zone.

All signs authorized by this section shall conform with the Manual on
Uniform Traffic Control Devices.

The counties and municipalities, prior to utilizing any such signs, shall seek
the advice of the Arkansas State Highway and Transportation Department in
order that such signs shall be uniform throughout the state.

The Arkansas State Highway and Transportation Department is authorized
to develop guidelines for the counties and municipalities to achieve
uniformity.
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(m) Nothing contained in this section shall be construed to abrogate any of the
provisions of § 12-8-106 regarding the powers of the Department of
Arkansas State Police.

(n) For purposes of this act, “moving traffic violation” shall include, but not be
limited to:

(1) Careless or prohibited driving

(2) Driving while intoxicated

(3) Underage driving under the influence

(4) Refusal to submit

(5) Leaving the scene of an accident

(6) Driving with lights off

(7) Driving on an expired, suspended or revoked license
(8) Improper use of lighting equipment

(9) Failure to obey traffic control devices and signs

(10) Failure to operate vehicle in accordance with “Rules of the Road”
(11) Failure to stop and render aid

(12) Following too closely

(13) Driving the wrong way on a one way

(14) Hazardous driving

(15) Impeding the flow of traffic

(16) Improper backing

(17) Improper lane change

(18) Improper entrance or exit to avoid intersection

(19) Improper towing

(20) Improper turning
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(21) Passing stopped school bus
(22) Racing on the highway
(23) Reckless driving; and
(24) Exceeding the speed limit.
Ark. Code Ann. § 27-50-408
4 The following non-moving traffic law violations shall be classified as follows:

(a) Possession of a counterfeit drivet’s license or a deliberately altered drivers
license - Class A misdemeanot.

(b) Making a false statement to the Director of DF&A to obtain drivers license -
Class A misdemeanor as defined under Ark. Code Ann. § 5-53-103.

Ark. Code Ann. § 27-50-303

5 Every person convicted of a misdemeanor for violating Ark. Code Ann. §§ 27-
50-302-303, for which another penalty is not provided, shall:

(a) For a first conviction, be punished by a fine of not more than $100 or by
imprisonment for not more than 10 days

(b) For a second conviction within one year thereafter, be punished by a fine of
not more than $200 or by imprisonment for not more than 20 days, or by
both fine and imprisonment; and

(c) Upon a third conviction within one year after the first conviction, be
punished by a fine of not more than $500 or by imprisonment for not more
than six months, or by fine and imprisonment.

Ark. Code Ann. § 27-50-304

6 In addition to the penalties provided by law, after the conviction of any person
for any moving traffic violation, the judge may, in disposition and assessing
penalty, consider the previous traffic conviction record and impose the following
penalties, or combination of penalties:

(a) Suspend the driver's license for any period not to exceed one year; or

(b) Suspend the driver's license for any period not to exceed one year, but grant
a conditional permit to drive during the suspension by imposing conditions
and restrictions, defining circumstances under which the violator will be
allowed to drive while under suspension; or
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(c) Require the attendance of the violator at a drivers training school; or

(d) Require the violator to retake the drivers test, or furnish proof of adequate
sight or hearing necessary for driving, or produce proof of physical or mental
capacity and ability to drive; or

(e) Require minors to write themes or essays on safe driving; or

(f) Place a minor under probationary conditions, as determined by the court in
its reasonable discretion, designed as a reasonable and suitable preventative
and educational safeguard to prevent future traffic violations by the minor.

Ark. Code Ann. § 27-50-306

There is no anthority for a district police department to suspend a person’s driver’s license

Jor a violation of the “Arkansas Hot Check Law”. Generally, only a court and the
Office of Driver Services are authorized to suspend a person’s driver’s license. Op. Att’y
Gen. # 98-013

Ark. Code Ann. § 5-65-104 provides that any administrative supervision by DF&A
will be in addition to those ordered by courts of competent jurisdiction for offenses under
sections 5-64-710, 5-65-116 and 27-16-914, or any other traffic or criminal offense
wherein a suspension or revocation of the driver’s license is a penalty for the violation.
Section 27-50-306 provides the trial judge with authority to assess additional penalties for
a moving traffic violation, including suspension of a driver’s license for one year. Here,
appellant was not only convicted of DW1, first offense, but was also convicted of speeding.
The circuit court assessed suspension of the driver’s license as a penalty for both convictions.
Under Sec. 27-50-306 appellant’s conviction for a moving traffic violation, speeding, was
sufficient in and of itself to warrant a suspension of his driver’s license. Cook v. State,
333 Ark. 22, 968 S.W.2d 589 (1998)

F Traffic Ticket Reporting Records/Driver’s License Suspension

1 Uniform traffic tickets. Court clerk forwards yellow copy to Office of Driver
Services of the Revenue Division of DF&A:

(a) Only upon conviction or bond forfeiture; and

(b) Within 5 business days after conviction.

(c) A court using the case management system provided by the Administrative
Office of the Courts is not required to submit the yellow copy to the Office
of Driver Services but must enter the disposition or judgment of conviction

into the case management system within the time required in this section:
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Ark. Code Ann. § 16-10-205
Abstract of DWI or BWI violations
(a) Court must keep record of every DWI or BWI violation.

(b) Within 30 days after sentencing, court prepares and forwards abstract to
Office of Driver Services.

(c) Form for abstract furnished by Office of Driver Services.
Ark. Code Ann. § 5-65-110

The Office of Driver Services shall not include in the traffic violation report of
any person any conviction arising out of a violation of the seat belt law.

Ark. Code Ann. § 27-37-707

DF&A Office of Driver Services, Court Order, Minots

(a) Whenever a person less than 18 years of age pleads guilty, nolo contendere
or is found guilty of violating the Omnibus DWI Act or any criminal offense
in this state or any other state, the court shall prepare and transmit to DF&A
within 24 hours after the plea or finding an order of denial of driving
privileges.

(b) In cases of extreme and unusual hardship, the order may provide for issuance
of a restricted driving permit to allow driving to and from a place of
employment or driving to and from school.

Ark. Code Ann. § 5-64-710
Ark. Code Ann. § 5-65-116

Revocation of operator's license.

(a) Whenever the operator of any motorcycle, motor-driven cycle or motorized
bicycle in this state shall have been convicted of three or more moving traffic
violations in any 12 month period, any license issued to that person shall be

suspended for not less than six months.

(b) Upon receipt of the order, DF&A shall suspend any license in accordance
with the code.

Ark. Code Ann. § 27-20-113
Suspend Driver’s License/Fail to Appeat
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(a) A person required to appear before a district court in this state, having been
served with any form of notice to appear for any criminal offense, traffic
violation, or misdemeanor charge, shall appear at the time and place
designated in the notice.

(b) If a person fails to appear as required in subsection (a), the presiding judge
may suspend the person’s driver’s license.

(c) The license shall be suspended until the person appears and completes the
sentence ordered by the court.

(d) After the person satisfies all the requirements of the sentence, the
Department of Finance and Administration shall assess the current fees for
reinstatement of a driver’s license.

Ark. Code Ann. § 16-17-131
7 Revocation of registration or license/Fail to pay

(@) The court may certify in writing to the Department of Finance and
Administration that a debtor has failed to make satisfactory arrangements for
the payment of fines and request the department to revoke, suspend, or
refuse to renew the debtor's motor vehicle registration or driver's license.

(b) For driver's license revocation, the court must provide the department with
the debtor's full name, social security number, and last known address.

(c) For motor vehicle registration revocation, the court must provide the
department with the debtor's full name and the license plate number or
vehicle identification number of the debtot's vehicle.

Ark. Code Ann. § 16-13-708
8 Driver’s License Penalties Generally

(a) Itis a misdemeanor for any person to violate any of the provisions of this act
unless the violation is by this act or other law of this state declared to be a
telony.

(b) Unless another penalty is provided, every person convicted of a
misdemeanor for the violation of any provision of this act shall be punished
by a fine of not more that $500 or by imprisonment of not more than 90
days.

Ark. Code Ann. § 27-16-301 et seq.

9 Driving While License Canceled, Suspended or Revoked
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(a) Any person whose driver’s license or driving privilege as a resident or new

resident has been canceled, suspended or revoked as provided by this act and
who drives any motor vehicle upon the highways of this state while the
license is canceled, suspended or revoked is guilty of a misdemeanor.

(b) Upon conviction, an offender shall be punished by imprisonment for not less

than two (2) days nor more than six (6) months and there may be imposed in
addition a fine of not more than $500.

Ark. Code Ann. § 27-16-303

G Waiver of Appearance and Entry of Plea to Traffic Violations

Notwithstanding any rule of criminal procedure to the contrary:

1

A person who is charged in district court or city court with committing an
offense, excluding a violation of the Omnibus DWI or BWI Act, § 5-65-101
et seq., or the Underage DUI or BUI law, § 5-65-301 et seq., or any other
offense for which a court appearance is mandatory, may waive appearance
and trial and plead guilty or nolo contendere by a signed statement;

The person shall pay the fine and court costs in an amount as established,
within the limits prescribed by law, by the district court or city court with the
signed statement. Fines and court costs shall be paid to the county or city
official, agency, or department designated under § 16-13-709 as primarily
responsible for the collection of fines assessed in the district courts and city
courts of this state;

The court shall accept the signed statement accompanied by the fine and
court costs assessed as a plea of guilty or nolo contendere and shall proceed
accordingly; and

Submitting payment through a website constitutes an agreement to be bound
by an electronic record under the Arkansas Electronic Records and
Signatures Act § 25-31-104 and complies in all respects with the requirements
of this section.

Ark. Code Ann. § 16-17-136
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VI

CRIMINAL CASES

A Cases Originated by Law Enforcement Officers

1

Authority to Arrest without a Warrant

(a) A law enforcement officer may arrest a person without a warrant if he/she

has reasonable cause to believe the person has committed:
(1) a felony
(2) a traffic offense involving:
a death or physical injury to a person; or
b damage to property; or
c DWI
(3) any violation of law in the officet's presence
(4) acts which constitute a crime under the laws of this state and which

constitute domestic abuse as defined by law against a family or household
member and which occurred within four (4) hours preceding the arrest.

(b) Arrest is not invalid if officer is unable to determine particular offense

committed.

(c) Arrest is valid if based on collective possession of knowledge sufficient to

constitute reasonable cause.

(d) A person arrested without a warrant shall not be held in custody unless a

judicial officer determines, from affidavit, recorded testimony, or other
information, that there is reasonable cause to believe that the person has
committed an offense. Such reasonable cause determination shall be made
promptly, but in no event longer than forty-eight (48) hours from the time of
arrest, unless the prosecuting attorney demonstrates that a bona fide
emergency or other extraordinary circumstance justifies a delay longer than
forty-eight (48) hours. Such reasonable cause determination may be made at
the first appearance of the arrested person pursuant to Rule 8.1.

Ark. R. Crim. P. 4.1
The U.S. Constitution and the Arkansas Rules of Criminal Procedure require a probable
canse determination in warrantless arrest cases to be based on sworn evidence. A police

report will not suffice. Op. Att’y. Gen. # 98-180
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() Domestic Abuse.
(1) Violation of an order of protection

a A law enforcement officer may arrest and take into custody without a
warrant any person who the law enforcement officer has probable
cause to believe is subject to an order of protection issued pursuant
to the laws of this state or; is subject to an order of protection issued
pursuant to the laws or rules of another state, a federally recognized
Indian tribe, or a territory and who the officer has probable cause to
believe has violated the terms of the order.

b The arrest may be made even if the violation did not take place in the
y p
presence of the law enforcement officer.

Ark. Code Ann. § 5-53-134

(2) Crime of Domestic Abuse

a  When a law enforcement officer has probable cause to believe a
person has committed acts which constitute domestic abuse as
defined by law against a family or household member, the officer may
arrest the person without a warrant if;

b The law enforcement officer has probable cause to believe this
person, within the preceding four (4) hours, twelve (12) hours for
cases involving physical injury, as defined in 5-1-102 has committed
such acts, even if the incident did not take place in the presence of
the law enforcement officer.

Ark. Code Ann. § 16-81-113

¢ Persons abused in domestic violence shall not be required to bear any
costs associated with filing or prosecution of criminal charges against
the offender.
Ark. Code Ann. §§ 5-26-310 and 9-15-202

2 Authority to Arrest with Warrant

(a) Any law enforcement officer may arrest a person pursuant to a warrant in
any county of the state.

Ark. R. Crim. P. 4.2
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(b) Officer need not have a warrant in his/her possession to make arrest, but
must inform accused it has been issued and show it to accused as soon as
possible.

Ark. R. Crim. P. 4.3
(c) Upon making arrest the officer must:
(1) Identify himself/herself
(2) Inform arrested person he/she is under arrest
(3) Inform arrested person of cause of arrest as promptly as is reasonable.

Ark. R. Crim. P. 4.4

(d) Law enforcement officer cannot question arrested person if the person
indicates he/she does not want to be questioned or wants to consult counsel.

Ark. R. Crim. P. 4.5

(e) Any person arrested, if not released pursuant to the rules of criminal
procedure, shall be brought promptly to a jail, police station or other similar
place.
Ark. R. Crim. P. 4.6

3 Authority to Issue Citations

(a) Law enforcement officer in field may issue citation in lieu of misdemeanor
arrest.

(b) Ranking officer at place of detention may issue citation in lieu of continued
custody in misdemeanor arrest.

(c) Ranking officer at place of detention may issue citation in lieu of continued
custody in felony arrest if prosecutor so recommends.

(d) To determine continued custody or citation officer should inquire of accused
as to:

(1) place and length of residence
(2) family relationships
(3) references

VI-3



(4) present and past employment
(5) criminal record; and
(6) other relevant facts.
Ark. R. Crim. P. 5.2
(e) Every citation shall:
(1) be in writing
(2) state the name of the officer issuing it with the title of his/her office
(3) state the date of issuance and municipality or county where issued
(4) specity name of accused and offense alleged
(5) designate time, place and court for appearance of accused

(6) except in the case of an electronic citation, provide space for signature of
accused acknowledging his/her promise to appeat

(7) inform accused that failure to appear at stated time, place and court may

result in arrest and constitute a sepatate offense for which he/she may be
prosecuted

Ark. R. Crim. P. 5.3

See Relevant Form

Citations, which fulfill the requirements of Arkansas law, are legal charging
documents for misdemeanor offenses and they are not required to be in affidavit form.
Op. Att’y. Gen. # 98-297

Game & Fish Commission bas legal anthority to issue a citation summoning an
individual to a court of law for a violation of a rule or regulation promulgated by the
commission, even though the violation of the commission rule is not a violation of any
Arkansas state la. Whitaker v. State, 37 Ark. App. 112, 825 S.W.2d 827
(1992)

4 Procedure for issuing citations
(a) Officer delivers one copy to accused.
(b) Officer releases accused or if needed takes him/her to appropriate medical

facility.
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(c) As soon as practical, one copy is filed with the court and one copy is
delivered to prosecuting attorney. If an electronic citation is issued, (i) either
a written or electronic copy of the citation shall be filed with the court
specified therein as designated by the clerk of that court, and (ii) either a
written or electronic copy of the citation shall be delivered to the prosecuting
attorney as designated by the prosecuting attorney.

Ark. R. Crim. P. 5.4
Uniform traffic tickets
Each municipal police department, city or town marshal, and county sheriffs
office shall maintain and issue uniform written or electronic traffic ticket books,
sometimes called citation books, summons books, or ticket books, for violation
of all municipal and state laws.

Ark. Code Ann. § 16-10-205

See Relevant Form

B Cases Originated by Affidavit

1

A judicial officer may issue a warrant for the arrest of a person if, from affidavit,
recorded testimony, or other information, it appears there is reasonable cause to
believe an offense has been committed and the person committed it.

Atk. R. Crim. P. 7.1(b)

A judicial officer who has determined in accordance with Rule 7.1(b) that an
arrest watrant should be issued may authorize the cletk of the court or his/her
deputy to issue the warrant.

Atk. R. Crim. P. 7.1(c)

Misdemeanors and violations of city ordinances need not be charged by
information or indictment; pursuant to Ark. R. Crim. P. Article III, these lesser
charges may be charged by the issuance of a warrant, citation, or summons to
command an accused to coutt.

Ark. R. Crim. P. 5
Ark. R. Crim. P. 6

Archer v. Benton County Circuit Court, 316 Ark. 477, 872 S.W.2d 397 (1994)

See Relevant Forms
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C Arrest Reports to State

1

3

Arkansas Crime Information Center. Case data must be furnished to ACIC in the
manner prescribed by the supervisory board. These include:

(2)
(b)

Violation of Uniform Controlled Substances Act; Ark. Code Ann. § 5-64-709
Report to ACIC of first offender probations; Ark. Code Ann. § 16-93-304

Ark. Code Ann. § 12-12-201 et seq.

DF&A Office of Driver Services, Court Order, Minots

(2)

(b)

Whenever a person less than 18 years of age pleads guilty, nolo contendere
or is found guilty of violating the Omnibus DWI Act or any criminal offense
involving the illegal possession or use of controlled substances, or any drug
offense in this state or any other state, the court shall prepare and transmit to
DF&A within 24 hours after the plea or finding an order of denial of driving
privileges.

In cases of extreme and unusual hardship, the order may provide for issuance

of a restricted driving permit to allow driving to and from a place of
employment or driving to and from school.

Ark. Code Ann. § 5-64-710

See Relevant Form

DF&A Office of Driver Services, Court Order, controlled substance violation

(@)

(b)

©

Whenever a person pleads guilty, nolo contendere or is found guilty of any
criminal offense involving the illegal possession or use of controlled
substances under Ark. Code Ann. § 5-64-101 et seq., or of any drug offense
in this state or any other state, the court shall prepare and transmit to DF&A
within 24 hours after the plea or finding an order to suspend the driving
privileges for the person for 6 months.

Any such order regarding a person who is a holder of a commercial driver’s
license in this state or under the laws of any other state, shall include the
suspension of the driving privileges of that person to drive any commercial
motor vehicle.

In cases of extreme and unusual hardship, the order may provide for the
issuance of a restricting driving permit to allow driving to and from a place
of employment or to and from any scheduled sessions or meetings of
support organizations, counseling, education or treatment for persons who
have addition or abuse problems related to controlled substances.
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Ark. Code Ann. § 27-16-915

See Relevant Form

The usable quantity rule “possession of less than a useable amount of a controlled substance
15 not what legislators have in mind when they criminalize possession...” Hatrbison v.
State, 302 Ark. 315, 790 S.W.2d 146 (1990)

“Where the appellant was charged with delivery of a controlled substance, it was not
necessary for the state to prove that appellant sold the detective a useable amount; useable
amount is merely one factor to be considered where the accused is charged with possession of
a controlled substance.” Gregory v. State, 37 Ark. App. 135, 825 S.W.2d 269
(1992)

4 Suspension of the drivers license of any minor possessing a weapon on school
property

Whenever a person who is less than 19 years of age at the time of the
commission of the offense pleads guilty or nolo contendere and the plea is
accepted by the court or is found guilty under Chapter 73 of Title 5 of the
Arkansas Code, (Ark. Code Ann. § 5-73-101 et seq.), provided that the state
proves that the offense was committed upon the property of the public schools
ot in or upon any school bus, or is found by a juvenile court to have committed
such an offense, the court shall prepare and transmit to DF&A within 24 hours
after the plea or finding an order of denial of driving privileges for the person.
In cases of extreme and unusual hardship, the order may provide for the issuance
of a restricted driving permit to allow driving to and from a place of employment
ot driving to and from school.

Ark. Code Ann. § 5-73-128
5 Suspend Driver’s License/Fail to Appear
(a) A person required to appear before a district court in this state, having been
served with any form of notice to appear for any criminal offense, traffic
violation, or misdemeanor charge, shall appear at the time and place

designated in the notice.

(b) If a person fails to appear as required in subsection (a), the presiding judge
may suspend the person’s drivet’s license.

(c) The license shall be suspended until the person appears and completes the
sentence ordered by the court.
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(d) After the person satisfies all the requirements of the sentence, the
Department of Finance and Administration shall assess the current fees for
reinstatement of a driver’s license.

Ark. Code Ann. § 16-17-131

6 Theft of Motor Fuel

(a) person commits the offense of theft of motor fuel if the person knowingly
operates an automobile or other related vehicle after placing motor fuel in
the automobile or vehicle at a service station, filling station, garage, or other
business where motor fuel is offered for sale at retail, so as to cause the
automobile or vehicle to leave the premises of the service station, filling
station garage, or any other business where motor fuel is offered for sale at
retail, with the intent of depriving the owner of the motor fuel, and not
making payment for the motor fuel.

(b) Theft of motor fuel is a Class A misdemeanor.

(c) In addition to the penalties in subsection (b) of this section, a person who
pleads guilty, nolo contendere, or is found guilty of theft of motor fuel shall
have his or her driver(s license suspended by the court under § 27-16-907(a)
for a period of not more than six (6) months unless the person(s license has
previously been suspended for theft of motor fuel, in which case the court
shall suspend the person(s license for not less than one (1) year. The court
shall immediately take possession of any suspended license and forward it to
the Office of Drivers Services. The Office of Drivers Services shall notify
the licensee of the suspension and an opportunity to request a hearing to
determine if a restricted permit should be issued during the time of
suspension.

Ark. Code Ann. § 5-36-120
D Criminal History Information Act
1 Definitions. As used in this act:

(a) “Administration of criminal justice” means performing functions of
investigation,  apprehension,  detention,  prosecution,  adjudication,
correctional supervision, or rehabilitation of accused persons or criminal
offenders. The administration of criminal justice also includes criminal
identification activities and the collection, maintenance, and dissemination of
criminal justice information.
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(b)

(@

©

®

©

(h)

@

V)

“Arrest Tracking Number” means a unique number assigned to an arrestee at
the time of each arrest which is used to link that arrest to the final disposition
of that charge.

“Central Repository” means the Arkansas Crime Information Center, which
is authorized to collect, maintain and disseminate criminal history
information.

"CODIS" means the Federal Bureau of Investigation Laboratory's Combined
DNA Index System that allows the storage and exchange of DNA records
submitted by federal forensic laboratories, state forensic laboratories, and
local forensic laboratories;

“Conviction information” means criminal history information disclosing that
a person has plead guilty, nolo contendere, or was found guilty of a criminal
offense in a court of law, together with sentencing information.

“Criminal history information” means a record compiled by a central
repository or identification bureau on an individual consisting of name(s) and
identification data, notations of arrests, detentions, indictments, information,
or other formal criminal charges. This record also includes any dispositions
of these charges, as well as notations on correctional supervision and release.
This term does not include fingerprint records on individuals not involved in
the criminal justice system, or driver history records.

“Criminal history information system” means the equipment, procedures,
agreements, and organizations thereof, for the compilation, processing,
preservation and dissemination of criminal history information.

“Criminal justice agency” means a government agency, or any submit
thereof, which is authorized by law to perform the administration of criminal
justice, and which allocates more than half its annual budget to the
administration of criminal justice.

“Criminal justice official” means an employee of a criminal justice agency,
performing the administration of criminal justice.

“Disposition” means information describing the outcome of any criminal
charges, including notations that law enforcement officials have elected not
to refer the matter to a prosecutor, that a prosecutor has elected not to
commence criminal proceedings, or that proceedings have been indefinitely
postponed. Dispositions also include acquittals, dismissals, probations,
charges pending due to mental disease or defect, guilty pleas, nolle prosequi,
nolo contendere pleas, findings of guilt, youthful offender determinations,
first offender programs, pardons, commuted sentences, mistrials - defendant
discharged, executive clemencies, paroles, releases from correctional
supervision, or deaths.
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(k)

@

“Dissemination” means disclosing criminal history information or the
absence of criminal history information to any person or organization
outside the agency possessing the information.

"DNA" means deoxyribonucleic acid that is located in the cells of an
individual, provides an individual's personal genetic blueprint, and encodes
genetic information that is the basis of human heredity and forensic
identification;

(m) (A) "DNA record" means DNA identification information stored in the State

()

(©)

()

@

(1)

O

DNA Data Base or CODIS for the purpose of generating investigative leads
or supporting statistical interpretation of DNA test results.

(B) The DNA record is the result obtained from the DNA typing tests.

(C) The DNA record is composed of the characteristics of a DNA sample
that are of value in establishing the identity of individuals.

(D) The results of all DNA identification tests on an individual's DNA
sample also are collectively referred to as the DNA profile of an individual;

“DNA sample” means a blood, saliva, or tissue sample provided by any
individual as required by this subchapter or submitted to the State Crime
Laboratory for analysis or storage, or both;

"Expunged record" means a record that was expunged under Section 16-90-
901 et seq.;

“Identification Bureau” means the Arkansas State Police Identification
Bureau, which is authorized to maintain fingerprint card files and other
identification information of individuals.

“Non-conviction information” means arrest information without disposition
it an interval of one year has elapsed from the date of arrest and no active
prosecution of the charge is pending, as well as all acquittals and all
dismissals.

“Pending information” means criminal history information in some stage of
active prosecution or processing.

“Juvenile aftercare and custody information” means information maintained
by the Division of Youth Services regarding the status of a juvenile
committed or otherwise placed in the custody of the Division of Youth
Services from the date of commitment until the juvenile is released from
aftercare or custody, whichever is later. Juvenile aftercare and custody
information may include the name, address, and phone number of a contact
person or entity responsible for the juvenile.

Ark. Code Ann. § 12-12-1001
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2 Penalties
(a) Upon conviction, any criminal justice agency or official subject to
fingerprinting or reporting requirements under this act that knowingly fails to
comply with such reporting requirements is guilty of a Class B misdemeanor.
(b) A person is guilty of a Class A misdemeanor upon conviction if the person:
(1) Knowingly accesses information or willfully obtains information collected
and maintained under this subchapter for a purpose not specified by this

subchapter; or

(2) Knowingly releases or discloses information maintained under this
subchapter to another person who lacks authority to receive the information.

(c) A person is guilty of a Class D felony upon conviction if the person violates
subsection (a) for the purpose of;

(1) Furthering the commission of a misdemeanor offense or felony offense
by the person or another person;

(2) Enhancing or assisting a person’s position in a legal proceeding in this
state or influencing the outcome of a legal proceeding in this state for the

benefit of the person or a member of the person’s family;

(3) Causing a pecuniary or professional gain for the person or a member of
the person’s family; or

(4) Political purposes for the person or a member of the person’s family.

(d) A person convicted of violating subsection (c) of this section is subject to an
additional fine of not more than five hundred thousand dollars ($500,000).

Ark. Code Ann. § 12-12-1002
3 Scope
(a) This act governs the:
(1) Collection, maintenance, and dissemination of criminal history
information on identifiable individuals charged or pleading guilty or nolo
contendere to, or being found guilty of, criminal offenses under the laws

of the State of Arkansas; and

(2) The dissemination of juvenile aftercare and custody information.
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(b)

©

(@

©)

®

Except as provided in (c) the Arkansas Crime Information Center may issue
rules and implement the provisions of this act.

The State Crime Laboratory may promulgate rules to implement the
provisions of this subchapter relating to the collection, maintenance,
dissemination, removal, or destruction of DNA samples or DNA records.

The reporting requirements in this act apply to law enforcement officials,
prosecuting attorneys, judges and court officials, probation, correction and
parole officials, within the limits defined in Sections 5 and 6.

This act does not apply to records of traffic offenses, including misdemeanor
offenses of driving while intoxicated, maintained by the Department of
Finance and Administration.

Criminal history information collected and maintained by the Arkansas
Crime Information Center is not considered public record information
within the intent and meaning of the Arkansas Freedom of Information Act,
Ark. Code Ann. 25-19-101 et seq.

Ark. Code Ann. § 12-12-1003

Completeness and Accuracy

(@)

(b)

©

(d)

The Arkansas Crime Information Center and the State Crime Laboratory
shall implement procedures that will, to the maximum extent feasible, ensure
the completeness and accuracy of all criminal history information in this
state.

All criminal justice agencies and criminal justice officials shall maintain
complete and accurate records, as may be appropriate to their area of
operation, and shall report information from such records as required in
Sections 5 and 6.

The center shall maintain all information reported under this act in a
complete and permanent manner to ensure that records are not altered,
unlawfully purged or otherwise lost.

The State Crime Laboratory shall maintain all DNA samples or DNA
records obtained under this subchapter in a complete and permanent manner
to ensure that DNA samples or DNA records are not altered, unlawfully
purged, or lost.

Ark. Code Ann. § 12-12-1004

Identification Bureau
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(a) The Identification Bureau shall collect and maintain fingerprint identification
records required to be reported by this act.

(b) The Identification Bureau shall provide arrest and identification information
for inclusion in the computerized criminal history file, as specified by the
Arkansas Crime Information Center.

(c) Arkansas shall be a single source state for the submission of fingerprint cards
or images to the FBI. All fingerprint cards or images, under this subchapter,
shall be submitted by Arkansas law enforcement agencies to the state
Identification Bureau.

Ark. Code Ann. § 12-12-1005(c)
Fingerprinting, DNA Sample Collection, and photographing

(a) (1) Immediately following an arrest for an offense, a law enforcement official
at the receiving criminal detention facility shall take, or cause to be taken, the
fingerprints and a photograph of the arrested person if the offense is a felony
or a class A misdemeanor.

(2) In addition to the requirements of subdivision (a)(1) of this section, a law
enforcement official at the receiving criminal detention facility shall take, or
cause to be taken, a DNA sample of a person arrested for:

(A) Capital murder, Section 5-10-101;

(B) Murder in the first degree, Section 5-10-102;

(©) Kidnapping, Section 5-11-102;

(D) Sexual assault in the first degree, Section 5-14-124; or
(E) Sexual assault in the second degree, Section 5-14-125.

(b) (1) When the first appearance of a defendant in court is caused by a citation
or summons for an offense, a law enforcement official at the receiving
criminal detention facility shall take, or cause to be taken, the fingerprints and
a photograph of the arrested person when the offense is a felony or a class A
misdemeanot.

(2) In addition to the requirements of subdivision (b)(1) of this section, if the
first appearance of a defendant in court is caused by a citation or summons
for a felony offense enumerated in subdivision (a)(2) of this section, the
court immediately shall order and a law enforcement officer shall take or
cause to be taken a DNA sample of the arrested person.
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(1) When felony or class A misdemeanor charges are brought against a
person already in the custody of a law enforcement agency or correctional
agency and such charges are separate from the charges for which the person
was previously arrested or confined, the law enforcement agency or the
correctional agency shall again take the fingerprints and a photograph of the
person in connection with the new charges.

(2) In addition to the requirements of subdivision (c)(1) of this section, when
a felony charge enumerated in subdivision (a)(2) of this section is brought
against a person already in the custody of a law enforcement agency or a
correctional agency and the felony charge is separate from the charge or
charges for which the person was previously arrested or confined, the law
enforcement agency or the correctional agency shall take or cause to be taken
a DNA sample of the person in connection with the new felony charge
unless the law enforcement agency or the correctional agency can verify that
the person's DNA record is stored in the State DNA Data Base or CODIS.

(d) (1) When a defendant pleads guilty, nolo contendere or is found guilty of any

©

®

felony or class A misdemeanor charge, the court shall order that the
defendant be immediately fingerprinted and photographed by the
appropriate law enforcement official.

(2) In addition to the requirements of subdivision (d)(1) of this section, if a
defendant pleads guilty or nolo contendere to or is found guilty of a felony
charge enumerated in subdivision (a)(2) of this section, the court shall order
that the defendant provide a DNA sample to the appropriate law
enforcement official unless the appropriate law enforcement official can
verify that the defendant's DNA record is stored in the State DNA Data
Base or CODIS.

Fingerprints or photographs taken after arrest or court appearance under to
subsections (a) and (b), or taken from persons already in custody under
subsection (c), shall be forwarded to the Identification Bureau within
forty-eight (48) hours after such arrest or court appearance. Fingerprints or
photographs taken under subsection (d) shall be forwarded to the
Identification Bureau by the fingerprinting official within five (5) working
days after such plea or finding of guilt.

Fingerprint cards or images may be retained by the Identification Bureau and
criminal history information may be retained by the Central Repository, for
any criminal offense.

(g (1) A DNA sample provided under this section shall be delivered to the State

Crime Laboratory by a law enforcement officer at the law enforcement
agency that took the sample in accordance with rules promulgated by the
State Crime Laboratory.
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(2) A DNA sample taken under this section shall be retained in the State
DNA Data Bank established under Section 12-12-1106.

(h) A DNA sample provided under this section shall be taken in accordance with
rules promulgated by the State Crime Laboratory in consultation with the
Department of Arkansas State Police and the Department of Health.

(i) Refusal to be fingerprinted or photographed or refusal to provide a DNA
sample as required by this act is a Class B misdemeanor.

(G) (1) A person authorized by this section to take a DNA sample is not
criminally liable for taking a DNA sample under this subchapter if he or she
takes the DNA sample in good faith and uses reasonable force.

(2) A person authorized by this section to take a DNA sample is not civilly
liable for taking a DNA sample if the person acted in good faith, in a
reasonable manner, using reasonable force, and according to generally
accepted medical and other professional practices.

(k) (1)An authorized law enforcement agency or an authorized correctional
agency may employ reasonable force if an individual refuses to submit to a
taking of a DNA sample authorized under this subchapter.

(2) An employee of an authorized law enforcement agency or an authorized
correctional agency is not criminally or civilly liable for the use of reasonable
force described in subdivision (k)(1) of this section.

() A person less than eighteen (18) years of age is exempt from all provisions of
this section regarding the collection of a DNA sample unless that person is
charged by the prosecuting attorney as an adult in circuit court or pleads
guilty or nolo contendere to or is found guilty of a felony offense in circuit
court.

Ark. Code Ann. § 12-12-1006

Reporting Requirements

(a) Certain events occurring during the course of criminal prosecution must be
reported for inclusion in a criminal history record. The following events shall
be reportable events:
(1) an arrest
(2) the release of a person after arrest without filing of a charge
(3) a decision by a prosecutor not to commence criminal proceedings or to

defer or indefinitely postpone prosecution
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(b)

©

(d)

(4) an indictment or criminal information or other statement of charges

(5) the dismissal of an indictment or criminal information, or any of the
charges set out in such indictment or criminal information

(6) an acquittal, finding of guilt or other court disposition at or following
trial, including dispositions of probationary status

(7) the terms and conditions of a sentence
(8) a commitment to a state or local correctional facility

(9) a commitment to a hospital or other facility as not being criminally
responsible or as incompetent to stand trial

(10) the entry of an appeal to an appellate court
(11) the judgment of an appellate court
(12) a pardon, reprieve, commutation or other change in sentence

(13) other events occurring during the course of the criminal proceedings
determined to be reportable.

Reportable events specified in subsection (a) shall be reported by those
criminal justice officials or agencies directly responsible for the reportable
action, event or decision.

The form and content of reported information and the method of reporting
shall be specified by the Arkansas Crime Information Center and the
Administrative Office of the Courts

Criminal justice agencies shall report criminal history information, whether
directly or indirectly, manually or by means of an automated system, in
accordance with the following provisions:

(1) Information pertaining to the release of a person arrested without the
filing of charges as required in subsection (a)(2), or to a decision by the
prosecutor not to commence criminal proceedings or to defer or
postpone prosecution indefinitely as required by subsection (a)(3) shall be
reported within five (5) working days

(2) Information pertaining to any other reportable events specified in
subsections (a) (4) through (a)(13) shall be reported at least monthly.
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©)

It shall be the duty of law enforcement officials, prosecuting attorneys, court
clerks and judges to report the arrest tracking number of each defendant in
accordance with procedures established by ACIC.

(1) The arrest tracking number shall be filed with the court clerk at the time
of an indictment, information, or charge is filed. In cases in which the
defendant has not been arrested at the time of an indictment,
information, or charge, the arrest tracking number shall be filed with
the court clerk immediately after there is an arrest.

(2) The arrest tracking number shall be in the court case file before a trial
commences or a judgment is entered.

Ark. Code Ann. § 12-12-1007

Dissemination for Criminal Justice Purposes

(@)

(b)

©

(d)

©

Pending, conviction and non-conviction information available through the
Arkansas Crime Information Center, plus information obtained through the
Interstate Identification Index or from another state's record system, and
juvenile aftercare and custody information shall be disseminated to criminal
justice agencies and officials for the administration of criminal justice.

Criminal justice agencies shall query the Arkansas Crime Information Center
to obtain the latest updated information prior to disseminating criminal
history information, unless the agency knows that the Arkansas Crime
Information Center does not maintain the information or is incapable of
responding within the necessary time period.

If a criminal justice agency disseminates criminal history information received
from the Arkansas Crime Information Center to another criminal justice
agency, the disseminating agency shall maintain, for at least one year, a
dissemination log recording the identity of the record subject, the agencies or
persons to whom the criminal history information was disseminated, and the
date it was provided.

Expunged records will be made available to criminal justice agencies for
criminal justice purposes as other laws permit.

A DNA sample or DNA record obtained under this subchapter shall be
disseminated only to criminal justice agencies and criminal justice officials for
the administration of criminal justice.

Ark. Code Ann. § 12-12-1008

9 Dissemination of Conviction Information for Non-Criminal Justice Purposes
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(@)

(b)

(d)

©)

®

Conviction information shall be made available for the following non-
criminal justice purposes:

(1) To any local, state, or federal governmental agency that requests the
information for the enforcement of a local, state or federal law

(2) To any entity authorized either by the record subject in writing or by state
law to receive such information

(3) To any federal agency or central repository in another state requesting the
information for purposes authorized by law.

Conviction information disseminated for non-criminal justice purposes
under this act shall only be used for the purposes for which it was made
available and may not be re-disseminated.

Non-conviction information shall not be available under the provisions of
this act for non-criminal justice purposes.

No agency or individual shall confirm the existence or nonexistence of
criminal history information to any person or organization that would not be
eligible to receive the information pursuant to this act.

Local agencies may release their own agency records according to their own
policies.

A DNA sample or DNA record obtained under this subchapter is not
available under this subchapter for noncriminal justice purposes.

Ark. Code Ann. § 12-12-1009

10 Dissemination for Other Purposes

(@)

(b)

©

Criminal history information shall be made available to the office of the
governor for purposes of carrying out the governor's constitutional authority
involving pardons, executive clemencies, extraditions, or other duties
specifically authorized by law.

Criminal history information may be made available to persons performing
research related to the administration of criminal justice, subject to
conditions approved by the Central Repository or Identification Bureau to
assure the security of the information and the privacy of individuals to whom
the information relates.

Criminal history information shall be made available according to the
provisions of the Interstate Compact on the exchange of criminal history
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records for non-criminal justice purposes following the adoption of such
compact by the Arkansas General Assembly.

Ark. Code Ann. § 12-12-1010

11 Dissemination Limited

(@)

(b)

Release of criminal history information for non-criminal justice purposes
shall only be made by the Identification Bureau or Central Repository, under
the limitations contained in section 8, and such compiled records will not be
released or disclosed for non-criminal justice purposes by other agencies in
the state.

Intelligence and investigative files maintained by law enforcement agencies
shall be kept separated from criminal history information and shall not be
subject to dissemination under the provisions of this act.

Ark. Code Ann. § 12-12-1011

12 Fees for Non-Criminal Justice Record Searches

(@)

(b)

A fee may be charged for providing criminal history information for non-
criminal justice purposes. The amount of the fee for electronic Internet
submission will be determined jointly by the Identification Bureau and the
Central Repository and shall not exceed twenty dollars ($20.00), exclusive of
any third-party electronic processing fee charges.

Effective July 1, 2005, the amount of the fee for providing information by
means other than the Internet shall be determined jointly by the bureau and

the central repository and shall not exceed thirty dollars ($30.00).

Ark. Code Ann. § 12-12-1012

13 Right of Review and Challenge

(2)

(b)

A person, upon positive verification of his or her identity, may review
criminal history information pertaining to such person compiled and
maintained by the Identification Bureau or the Central Repository, and may
challenge the completeness or accuracy of such information.

The criminal history information may be reviewed only by the person, or the
person's attorney or other designee authorized in writing by the subject. A
copy of criminal history information maintained in the Arkansas Crime
Information Center on the person may be made available to the person or
the person's attorney or other designee authorized in writing by the person.
A request for a copy of any criminal history information maintained in the
National Crime Information Center shall be addressed to the FBI.
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(d)

©
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If the person, after appropriate review, believes that the criminal history
information is incorrect or incomplete in any way, he or she may request an
examination and correction of the criminal history information by the agency
responsible for the criminal history information.

If it is determined as a result of the challenge that the criminal history
information is inaccurate, incomplete or improperly maintained, the criminal
history information shall be appropriately corrected. Immediately after
correction, the agency responsible for the criminal history information shall
notify every agency or person known to have received the criminal history
information within the previous one year period and provide them with
corrected criminal history information. A person whose criminal history
information has been corrected may be entitled to ascertain the names of
those agencies or individuals known to have received the previously incorrect
criminal history information.

Criminal history information which was recorded before to the effective date
of this act is subject to the right of review and challenge in accordance with
this section. However, the duty of an agency in searching for criminal history
information is to make a reasonable search for such criminal history
information. An agency does not have a duty to provide access to that
segment of criminal history information that cannot be located after a
reasonable search.

The right of a person to review his or her criminal history information shall
not be used by a prospective employer or another person as a means to
circumvent procedures or fees for accessing records for non-criminal justice
purposes.

Ark. Code Ann. § 12-12-1013

14 Security of Criminal History Information

(@)

(b)

The Arkansas Crime Information Center shall be authorized to develop
standards and implement procedures that will, to the maximum extent
teasible, ensure the security and confidentiality of criminal history records.

The Arkansas Crime Information Center shall be authorized to inspect the
criminal history records maintained by criminal justice agencies; to evaluate
security procedures; and the issue reports on compliance with security
standards.

Ark. Code Ann. § 12-12-1014

15 Audit of Criminal History Records
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The Arkansas Crime Information Center shall be authorized to develop
standards and implement a program of audits of all criminal justice agencies that
establish, maintain, report or disseminate criminal history records, to ensure
compliance with all provisions of this act. Audit procedures pertaining to the

courts shall be coordinated and implemented through the Administrative Office
of the Courts.

Ark. Code Ann. § 12-12-1015
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VII DWI/BWI and Underage DUI/BUI

Driving Motor Vehicles, Commercial Vehicles, Operation of Aircraft, Operation of
Motorboats While Intoxicated, Underage Boating Under the Influence, Underage Driving
Under the Influence and Hunting/Involvement in a Shooting Accident-Implied Consent.

A Opverview of DWI/BWI and Underage DUI/BUI Law

1

Arkansas law provides penalties for operating motor vehicles, commercial
vehicles, aircraft and motorboats while intoxicated. Act 1983 of 2005 institutes
an implied consent to a chemical test requirement for hunters involved in
shooting accidents. There are also penalties that apply only to persons under the
age of twenty-one years old who operate a motor vehicle while under the
influence of an alcoholic beverage or similar intoxicant.

The language in these laws is often repeated and it appears in different code
sections. Rather than repeat the language in this bench book, as in the code, The
Omnibus DWI Law will be used as a guide. In the sections that follow, only the
language for the separate offenses that differs from the general principles of the
Omnibus DWI or BWI Law will be stated.

Act 299 of 2015 merged the offenses of operation of motorboats while
intoxicated and underage operation of motorboats while intoxicated with the

offenses of DWI and Underage DUL

B Omnibus DWI or BWI Act

Ark. Code Ann. § 5-65-101 et. seq.

1

Definitions - as used in this act, unless the context otherwise requires:

(a) “Intoxicated” means influenced or affected by the ingestion of alcohol, a
controlled substance, any intoxicant, or any combination thereof, to such a
degree that the driver's reactions, motor skills, and judgment are substantially
altered and the driver, therefore, constitutes a clear and substantial danger of
physical injury or death to himself or herself or another person

(b) “Controlled substance” means a drug, substance, or immediate precursor in
Schedules I through VI. The fact that any person charged with a violation of
this chapter is or has been entitled to use that drug or controlled substance
under the laws of this state shall not constitute a defense against any charge
of violating this chapter

(c) “Ignition interlock device” means a device that connects a motor vehicle
ignition system to a breath-alcohol analyzer and prevents a motor vehicle
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ignition from starting if a driver’s blood alcohol level exceeds the calibration
setting on the device

(d) “Influence”, with respect to an underage driver, means being controlled or
affected by the ingestion of an alcoholic beverage or similar intoxicant, or
any combination of an alcoholic beverage or similar intoxicant, to such a
degree that the underage driver’s reactions, motor skills, and judgment are
altered or diminished, even to the slightest scale, and the underage driver,
due to inexperience and lack of skill, constitutes a danger of physical injury to
himself or herself or another person

(e) “Motorboat” means any vessel operated upon water and that is propelled by
machinery, whether or not the machinery is the principal source of
propulsion. “Motorboat” includes personal watercraft as defined in § 27-101-
103(10)

(f) “Victim impact statement” means a voluntary written or oral statement of a
victim, or relative of a victim, who has sustained serious injury due to a
violation of this act.

(2) “Sworn Report” means a signed, written statement of a certified law
enforcement officer, under penalty of perjury, on a form provided by DFA.

(h) “Underage” means any person who is under twenty-one (21) years of age

(i) “Waters of this state” means any public waters within the territorial limits of
the State of Arkansas

Ark. Code Ann. § 5-65-102
Driving or Boating While Intoxicated.

(a) It is unlawful and punishable as provided in this chapter for any person who
is intoxicated to operate or be in actual physical control of a motorboat on
the waters of this state or a motor vehicle.

(b) It is unlawful and punishable as provided in this chapter for any person to
operate or be in actual physical control of a motorboat on the waters of this
state or a motor vehicle if at that time the alcohol concentration in the
person’s breath or blood was eight-hundredths (0.08) or more based upon
the definition of alcohol concentration in Ark. Code Ann. § 5-65-204.

(c) The consumption of alcohol or the possession of an open container of
alcohol aboard a motorboat does not in and of itself constitute probable
cause that the person committed the offense of boating while intoxicated.

(d) An alcohol-related offense under this section is a strict liability offense.
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Ark. Code Ann. § 5-65-103
3 Seizure, Suspension and Revocation of License — Temporary Permits

(a) Arkansas law provides for administrative revocation of drivers licenses in
cases of driving while intoxicated or refusing to submit to a chemical test.
This is done without the necessity of court participation.

(b) At the time of arrest, arresting officer seizes the operator's driver’s license or
driver’s permit and issues a dated receipt which shall be recognized as a
license and shall authorize the arrested person to operate a motor vehicle for
a period not to exceed 30 days.

(c) This receipt constitutes notice of suspension or revocation of driving
privileges by the Office of Driver Services, effective in 30 days, notice of the
right to a hearing within 20 days and notice that if a hearing is desired, it
must be requested within 7 days. The receipt also has information on how to
request a hearing.

(d) The signed license and a copy of the receipt is attached to the sworn report
of the arresting officer and sent to Driver Services within 7 days of the
issuance of the receipt. The failure of the officer to timely file this report
does not affect the authority of Driver Services to suspend or revoke driving
privileges.

(e) Any decision involved at an administrative hearing shall have no effect on any
criminal case arising from any violation of Ark. Code Ann. {§ 5-65-103 or 5-
65-202.

(f) Any decision rendered by the court for a criminal case arising from any
violation of Ark. Code Ann. {§ 5-65-103 or 5-65-202 shall affect the
administrative suspension or revocation of the drivers license as follows:

(2) A plea of guilty or nolo contendere or a finding of guilt by the court will have
no effect on any administrative hearing

(h) An acquittal on the charges or a dismissal of charges will serve to reverse the
suspension or revocation.

(i) If a person is acquitted on the charges of violating Ark. Code Ann. §§ 5-65-
103 or 5-65-202, or if the charges are dismissed, the Office of Driver Services
shall reinstate the license at no cost and the charges shall not be used to
determine the number of previous offenses when administratively
suspending or revoking the driving privilege of any arrested person in the
future.
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(j) Any person whose privilege to drive has been denied, suspended or revoked
shall remain under such denial, suspension or revocation until such time that
person applies to and is granted by the Office of Driver Services for
reinstatement of such privilege to drive and remains subject to penalties as
provided in Ark. Code Ann. § 5-65-105 or until he is acquitted of violating §
5-65-103.

Ark. Code Ann. §§ 5-65-104 & 5-65-401 -403

(k) The administrative suspension or revocation shall be supplementary to and in
addition to the suspension or revocation of drivers licenses which are
ordered by a court for offenses under Ark. Code Ann. §§ 5-64-710, 5-65-116
and 27-16-914, or any other traffic or criminal offense wherein a suspension
or revocation of the drivers license is a penalty for the violation.

See Pyron v. State, 330 Ark. 88, 953 S.W.2d 874 (1997); and Cook v.
State, 333 Ark. 22, 968 S.W.2d 589 (1998)

Operation of motor vehicle during period of license suspension or revocation.

Any person whose driving privilege has been suspended or revoked under the
provisions of this chapter, who shall, during the period of such suspension or
revocation, operate a motor vehicle in this state, upon conviction is guilty of an
unclassified misdemeanor and shall be imprisoned for not less than ten (10) days
or more than ninety (90) days and may be assessed a fine of not more than one
thousand dollars ($1,000).

Ark. Code Ann. § 5-65-105
Impoundment of license plate.

(a) When any law enforcement officer arrests a person for operating a motor
vehicle while that person's driving privilege has been suspended or revoked
under the laws of any state due to such person having previously been found
guilty or having pleaded guilty or nolo contendere to violating Ark. Code
Ann. § 5-65-103, and if the motor vehicle operated by the person is owned in
whole or part by the person, the motor vehicle license plate shall be
impounded by the law enforcement officer for no less than ninety (90) days.

(b) If the court determines it is in the best interest of dependents of the offender,
the court shall instruct the department to issue a temporary substitute motor
vehicle license plate for the vehicle, and the temporary substitute motor
vehicle license plate shall indicate that the original motor vehicle license plate
has been impounded.

Ark. Code Ann. § 5-65-106
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6 Persons arrested to be tried on charges - No charges reduced - Filing citations.

(a) Persons arrested violating Ark. Code Ann. § 5-65-103 shall be tried on the
charge of violating § 5-65-103 or plead to the charge of violating § 5-65-103,
and the charge of violating § 5-65-103 shall not be reduced or dismissed.

(b) Furthermore, when a law enforcement officer issues a citation for violating
Ark. Code Ann. § 5-65-103, the citation shall be filed with the court as soon
as possible.

Ark. Code Ann. § 5-65-107
7 No probation prior to adjudication of guilt.
Ark. Code Ann. § 5-65-108
See Section X
8 Pre-sentence report.

(a) Upon finding of guilt or a plea of guilty or nolo contendere for violating Ark.
Code Ann. § 5-65-103 or § 5-65-303 the court shall immediately request and
the Office of Alcohol and Drug Abuse Prevention or its designee shall
provide a pre-sentence screening and assessment report of the defendant.

Note: This report remains mandatory in district court.

(b) The pre-sentence screening and assessment report shall be provided within
thirty (30) days of the request, and the court shall not pronounce sentence
until receipt of the pre-sentence report.

(c) After entry of a plea of guilty, nolo contendere, or a finding of guilt, if the
sentencing of the defendant is delayed by the defendant, the clerk shall notify
the defendant by first class mail to the defendant's last known address that
the defendant has fifteen (15) days to appear and show cause for failing to
appear for sentencing.

(d) After expiration of the fifteen (15) days, the court may proceed with
sentencing even in the absence of the defendant.

(e) The report shall include, but not be limited to, the offender's driving record,
an alcohol problem assessment, and a victim impact statement where

applicable.
Ark. Code Ann. § 5-65-109

9 Record of violations and court actions - Abstract.
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(a) Within five (5) business days after sentencing a person who has been found
guilty, or pleaded guilty or nolo contendere, the court or clerk of the court
shall prepare and immediately forward to the Office of Driver Services an
abstract of the record of the court record pertaining the case in which the
person was found guilty, or pleaded guilty or nolo contendere, which abstract
shall be certified by the person so required to prepare it to be true and
correct.

(b) The abstract shall be made upon a form furnished by the Office of Driver
Services and shall include:

(1) The name and address of the person charged

(2) The number, if any, of the operator's or chauffeur's license of the person
charged

(3) The registration number of the vehicle or motorboat involved
(4) The date of hearing
(5) The defendant’s plea
(6) The judgment; and
(7) The amount of the fine and jail sentence
Ark. Code Ann. § 5-65-110
10 Sentencing — Periods of incarceration

(a) A person who pleads guilty, nolo contendere, or is found guilty of violating §
5-65-103, is upon conviction guilty of an unclassified misdemeanor and may,
for a first offense, be imprisoned for no less than twenty-four (24) hours and
no more than one (1) year, except that the court may order public service
instead of imprisonment, and, in that instance, the court shall include the
reasons therefor in its written order or judgment.

(b) However, if a passenger under sixteen (10) years of age was in the motor
vehicle or motorboat at the time of the offense, a person who pleads guilty
or nolo contendere to, or is found guilty of, violating § 5-65-103 may, for a
first offense, be imprisoned for no fewer than seven (7) days and no more
than one (1) year, except that the court may order public service instead of
imprisonment, and, in that instance, the court shall include the reasons
therefore in its written order or judgment.
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See Op. Att’y. Gen. # 99-179 Re: What comprises “one day” when an individual is
sentenced to serve a term of days for DW1I and non-DW misdemeanor convictions.

(c) A person who pleads guilty, nolo contendere, or is found guilty of violating §
5-65-103 for a second offense occurring within five (5) years of the first
offense is guilty of an unclassified misdemeanor and may be imprisoned for
not less than:

(1) Seven (7) days and no more than one (1) year

(2) Thirty (30) days but no more than one (1) year if a person under sixteen
(16) years of age was in the motor vehicle or motorboat at the time of the
offense

The court may order public service in the following manner instead of
imprisonment and the court shall include the reasons for the order of public
service in its written order or judgment

(1) Not less than thirty (30) days; or

(2) Not less than sixty (60) days if a passenger under sixteen (16) years of age
was in the motor vehicle or motorboat at the time of the offense

(d) A person who pleads guilty or nolo contendere to or is found guilty of
violating § 5-65-103 for a third offense occurring within five (5) years of the
first offense is upon conviction guilty of an unclassified misdemeanor and
may be imprisoned for not less than:

(1) Ninety (90) days but no more than one (1) year; or

(2) One hundred twenty (120) days but no more than one (1) year if a
person under sixteen (16) years of age was in the motor vehicle or motor
boat at the time of the offense

The court may order public service instead of imprisonment in the following
manner and if the court orders public service, the court shall include the
reasons for the order of public service instead of imprisonment in its written
order or judgment

(3) Not less than ninety (90) days; or
(4) Not less than one hundred twenty (120) days if a passenger under sixteen

(16) years of age was in the motor vehicle or motorboat at the time of the
offense
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(e) A certified judgment of conviction of driving or boating while intoxicated or
other equivalent offense from another state or jurisdiction may be used to
enhance the penalties as a previous offense under this section.

(f) For any arrest or offense occurring before the effective date of this act (July
22, 2015), but that has not reached a final disposition as to judgment in
court, the offense shall be decided under the law in effect at the time the
offense occurred, and the defendant is subject to the penalty provisions in
effect at that time and not under the provisions of this section.

(@) It is an affirmative defense to prosecution under the code subdivisions
concerning passengers under sixteen (16) years of age that the person
operating or in actual physical control of the motor vehicle or motorboat was
not more than two (2) years older than the passenger.

(h) A prior conviction for § 5-10-105(a)(1)(A) or (B) is considered a previous
offense for purposes of this section.

(i) A prior conviction under the former § 5-76-102 is considered a previous
offense for purposes of this section only if the current offense is operating a
motorboat on the waters of this state while intoxicated.

Ark. Code Ann. § 5-65-111
Fines

A person who pleads guilty, nolo contendere, or is found guilty of violating Ark.
Code Ann. § 5-65-103 shall be fined:

(a) No less than one hundred fifty dollars ($150) nor more than one thousand
dollars ($1,000) for the first offense

(b) No less than four hundred dollars ($400) nor more than three thousand
dollars ($3,000) for the second offense occurring within five (5) years of the
first offense

(c) No less than nine hundred dollars ($900) nor more than five thousand dollars
($5,000) for the third or subsequent offense occurring within five (5) years of
the first offense.

Ark. Code Ann. § 5-65-112

12 Additional Court Costs

(a) $300.00.
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14

(b) See Section XV.
Ark. Code Ann. § 16-10-305
Inability to pay - Alternative public service work

If a court finds that a person against whom fines, fees, or court costs are levied
for violating this chapter is financially unable to pay the fines, fees, or costs, the
court shall order the person to perform public service work as the court
determines is appropriate.

Ark. Code Ann. § 5-65-114
Alcohol treatment or education program

(a) A person whose driving privileges are suspended or revoked for violating
Ark. Code Ann. § 5-65-103, § 5-65-303, § 5-65-310, or § 3-3-203 shall, in
addition to other penalties, be required to complete an alcohol education
program as provided by a contractor with the Office of Alcohol and Drug
Abuse Prevention or an alcoholism treatment program licensed by the Office
of Alcohol and Drug Abuse Prevention of the Department of Health. These
programs may charge additional fees of up to $125.00.

(b) A person whose driving privilege is suspended or revoked for violating Ark.
Code Ann. § 5-65-103 shall furnish proof of attendance at, and completion
of, the alcoholism treatment or education program before reinstatement of
his/her suspended or revoked driving privilege and shall pay any fee for
reinstatement required under Ark. Code Ann. §§ 5-65-119 or 5-65-304, or
shall furnish proof of dismissal or acquittal of the charge on which the
suspension or revocation is based. Application for reinstatement shall be
made to Driver Services.

(c) Even if a person has filed a de novo petition for review pursuant to Ark.
Code Ann. § 5-65-402, the person shall be entitled to reinstatement of
driving privileges upon complying with this subsection and shall not be
required to postpone reinstatement until the disposition of the de novo
review in circuit court has occurred.

(d) A person suspended under this act may enroll in an alcohol education
program prior to disposition of the case by the district or circuit court, but
shall not be entitled to any refund of fees paid if the charges are dismissed or
if the person is acquitted of the charges.

Ark. Code Ann. § 5-65-115

(e) If during the period of suspension or revocation the person commits
additional violations of § 5-65-103, the person shall also be required to
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complete an approved alcohol education program or alcohol treatment
program for each additional violation, unless the additional charges are
dismissed or the person is acquitted of the additional charges. Proof of
attendance at and completion of any additional programs shall be furnished
before reinstatement of the suspended license.

Ark. Code Ann. § 5-65-104(b)
Victim Impact Panel Attendance - Fee

(a) A person whose driving privileges are suspended or revoked for violating
§ 5-65-103, § 5-65-205, § 5-65-303, § 5-65-310, or § 3-3-203 shall attend a
victim impact panel sponsored by an organization approved by the Division
of Behavioral Health Services of the Department of Human Services.

(b) The organization selected by the division shall be an organization that
provides state-wide services to victims of drunk driving.

(c) The organization approved by the division may collect a program fee of
$10.00 per enrollee to offset program costs to be remitted to the
organization.

Ark. Code Ann. § 5-65-121

15 Additional penalties - Ignition interlock devices.

(a) Arkansas law provides for administrative issuance of an ignition interlock

(b)

restricted drivers licenses in cases of driving while intoxicated or refusing to
submit to a chemical test. This is done without the necessity of court
participation.

Except as provided under subsection (d) below, the Office of Driver
Services shall, place a restriction on a person who has violated § 5-65-103 for
a first, second or third offense that requires the person’s motor vehicle to be
equipped with a functioning ignition interlock device in addition to any other
penalty authorized by this chapter.

(1) The restriction shall continue until the person has completed his or her
mandatory period for using an ignition interlock device.

(2) This restriction does not apply to a person who is arrested for violating §
5-65-103 for a first, second or third offense if the person was intoxicated
by the ingestion of or by the use of a controlled substance.

(c) The office may issue an ignition interlock restricted license to the person only

after the person has verified installation of a functioning ignition interlock
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device to the office in any motor vehicle the person intends to operate,
except for exemptions allowed under § 5-65-123(f).

(d) (1) A person who has violated § 5-65-103 for a first offense that requires the
person’s motor vehicle to be equipped with a functioning ignition interlock
device may petition the court for a waiver of the requirement to install a
functioning interlock device.

(2) The court may waive the requirement to install a functioning interlock
device under the following conditions:

(A) The person is required to operate an employer’s motor vehicle in
the course and scope of employment and the business entity that
owns the vehicle is not owned or controlled by the person;

(B) The person is certified by a medical doctor as being unable to
provide a deep lung sample for analysis by an ignition interlock
device; or

(C) A state-certified ignition interlock provider is not available within
one hundred miles of the person’s residence.

(3) Upon finding that a condition stated above is present, the court shall
enter an order to that effect and transmit the order to the office for
compliance.

Ark. Code Ann. § 5-65-118
16 Implied consent.

(a) A person who operates a motorboat on the waters of this state or a motor
vehicle or is in actual physical control of a motorboat on the waters of this
state or a motor vehicle is deemed to have given consent, subject to §
5-65-203, to one (1) or more chemical tests of his or her blood, breath, saliva,
or urine for the purpose of determining the alcohol or controlled substance
content of his or her breath or blood if:

(1) The driver is arrested for any offense arising out of acts alleged to have
been committed while the person was driving or boating while
intoxicated or driving or boating while there was an alcohol
concentration of eight-hundredths (0.08) or more of alcohol in the
person’s breath or blood; or

(2) The person is involved in an accident while operating or in actual physical
control of 2 motorboat on the waters of this state or a motor vehicle; or

(3) At the time the person is arrested for driving or boating while intoxicated,
the law enforcement officer has reasonable cause to believe that the
person, while operating or in actual physical control of a motorboat on
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the waters of this state or 2 motor vehicle, is intoxicated or has an alcohol
concentration of eight-hundredths (0.08) or more in the person’s breath
or blood.

(b) Any person who is dead, unconscious or otherwise in a condition rendering
him incapable of refusal shall be deemed not to have withdrawn the consent
provided by subsection (a) of this section, and the tests may be administered
subject to § 5-65-203.

(c) A test of a person’s blood under this section to determine the person’s
alcohol concentration, controlled substance content, or other intoxicating
substance content in his or her blood requires a warrant based on probable
cause that the person was operating or in actual physical control of a
motorboat on the waters of this state or 2 motor vehicle while intoxicated.

Ark. Code Ann. § 5-65-202

The intent of the Arkansas General Assembly in passing the implied consent law was to
mandate alcohol testing for a person stopped by a law enforcement officer when that officer
had reasonable cause to believe the driver was drunk; the statute does not expressly require
that the officer develop a reasonable belief of intoxication before the stop is made. Parsons
v. State, 313 Ark. 224, 853 S.W.2d 276 (1993)

17 Administration of a chemical test.

(a) One or more chemical tests authorized in § 5-65-202 shall be administered at
the direction of a law enforcement officer having reasonable cause to believe
the person to have been operating or in actual physical control of a
motorboat on the waters of this state or 2 motor vehicle while intoxicated or
while there was an alcohol concentration of eight-hundredths (0.08) or more
in the person’s breath or blood.

(b) The law enforcement agency by which that officer is employed shall designate
which of the aforesaid tests shall be administered, and the agency shall be
responsible for paying all expenses incurred in conducting the tests.

(1) If the person tested requests that additional tests be made, as authorized
in § 5-65-204(e), the cost of the additional tests shall be borne by the
person tested unless the person is found not guilty, in which case the
arresting law enforcement agency shall reimburse the person for the cost
of the additional tests.

(2) If a person shall object to the taking of his blood for a test, as authorized
herein, the breath, saliva, or urine of the person may be used for the
chemical test.

Ark. Code Ann. § 5-65-203
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Under Ark. Code Ann. §§ 5-65-201-207, the agency is responsible for repaying any
expenses involved if that particular law enforcement agency designates that chemical
tests be administered, but if it is the accused who requests the tests (in addition to those
taken at the behest of the agency), he/ she shall bear the expense; nowhere in the act is
there any indication that a law enforcement agency that does not intend to rely on

chemical analysis of bodily substance must nevertheless provide such analysis for an
accused. Ballew v. State, 305 Ark. 542, 809 S.W.2d 374 (1991)

18 Validity - Approved methods.

(a) As used in this chapter, § 5-10-105, §5-75-101 et seq., and § 5-76-101 et seq.,
“alcohol concentration” means eithet:

(1) Grams of alcohol per one hundred (100) milliliters, or cubic centimeters,
of blood; or

(2) Grams of alcohol per two hundred ten (210) liters of breath.

(b) The alcohol concentration of urine, saliva, or other bodily substance is based
upon grams of alcohol per one hundred (100) milliliters, or cubic
centimeters, of blood, the same being percent weight per volume or percent
alcohol concentration.

(c) Chemical tests made to determine the presence and amount of alcohol of a
person's blood, urine, saliva, or breath to be considered valid under the
provisions of this act shall have been performed according to methods
approved by the Arkansas State Department of Health and State Board of
Health or by an individual possessing a valid permit issued by the department
for this purpose. The department is authorized to approve satisfactory
techniques or methods, to ascertain the qualifications and competence of
individuals to conduct such tests, and to issue certificates which shall be
subject to termination or revocation at the discretion of the department.

(d) However, a method of analysis of a person's blood, urine, saliva, or other
bodily substance made by the State Crime Laboratory for determining the
presence of one (1) or more controlled substances or any intoxicant shall be
exempt from approval by the department or State Board of Health.

(e) When a person submits to a blood test at the request of a law enforcement
officer under the provisions of this section or because a warrant has been
issued to take a sample of the person’s blood, blood may be drawn by a
physician or a person acting under the direction and supervision of a
physician.

(1) This limitation shall not apply to the taking of breath, saliva or urine
specimens.
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(2) No person, institution, or office in this state who withdraws blood for the
purpose of determining alcohol or controlled substance content thereof
at the request of a law enforcement officer under the provisions of this
subchapter shall be held liable for violating any of the criminal laws of
this state in connection therewith, nor shall any physician, institution, or
person acting under the direction or supervision of a physician be held
liable in tort for the withdrawal of such blood unless such persons are
negligent in connection therewith, or the blood is taken over the
objections of the subject.

(f) The person tested may have a physician or a qualified technician, registered
nurse, or other qualified person of his own choice administer a complete
chemical test in addition to any test administered at the direction of a law
enforcement officer.

Where appellant refused to take a breathalyzer test there was no requirement that an
independent chemical test be afforded him/ bher. Calnan v. State, 310 Ark. 744, 841
S.W.2d 593 (1992)

(1) The law enforcement officer shall advise the person in writing of this
right and that if the person chooses to have an additional test and the
person is found not guilty, the arresting law enforcement agency will
reimburse the person for the cost of the additional tests.

The trial court erred in admitting the results of a portable breath test (not certified by
the Department of Health) performed at the scene of the traffic stop. The officer did
adpise the appellant at the police station that he counld have another test at his own
expense; however, the officer did not advise the appellant that the cost of the additional
test would be reimbursed if the appellant was found not guilty. The officer did not
comply with Ark. Code Ann. [ 5-65-204, and the trial court erred in admitting the
results of the certified breathalyzer administered at the police station. The evidence
presented at trial was not so overwhelnzing as to render the trial court’s errors harmless,

and the case was reversed and remanded for a new trial. Daniels v. State 84
Ark. App. 263,139 S. W. 3d 140 (2003)

(2) The refusal or failure of a law enforcement officer to advise such person
of this right and to permit and assist the person to obtain such test shall
preclude the admission of evidence relating to the test taken at the
direction of a law enforcement officer.

Appellant’s request to exclude evidence was not based upon an allegation that the
evidence was illegally obtained. Thus, the appellant’s request was a motion in limine
rather than a motion to suppress. Becanse the DW1/DULI statement of rights form
that the appellant signed failed to comply with 5-65-204, the trial court erred in
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admitting the results from the breathalyzer test into evidence. Mhoon v. State, 369
Ark. 134, 251 S.W.3d 244 (2007)

(2) Upon the request of the person who submits to a chemical test or tests at the
request of a law enforcement officer or because a warrant has been issued to
take a sample of the person’s blood, full information concerning the test shall
be made available to him or his attorney.

Ark. Code Ann. § 5-65-204
19 Refusal to submit to a chemical test.

(a) If a person under arrest refuses upon the request of a law enforcement officer
to submit to a chemical test designated by the law enforcement agency, as
provided in § 5-65-202, none shall be given, and the person's motor vehicle
operator’s license, permit, or other evidence of driving privilege shall be
seized by the law enforcement officer, and the officer shall immediately
deliver to the person from whom the license, permit, or other evidence of
driving privilege was seized a temporary driving permit, under § 5-65-402.

(b) Refusal to submit to a chemical test under this subsection is a strict liability
offense and is a violation.

(c) The Office of Driver Services shall then suspend or revoke the driving
privilege of an arrested person who refuses to submit to a chemical test.

Ark. Code Ann. § 5-65-205
20 Evidence in prosecution - Presumptions.

(a) It is presumed at the trial of a person who is charged with a violation of § 5-
65-103 that the person was not intoxicated:

(1) If the alcohol concentration of a person’s blood, urine, breath, or other
bodily substance is four hundredths (0.04) or less by weight as shown by
chemical analysis at the time or within four (4) hours after the alleged
offense

Evidence that the appellant was in a one vehicle wreck, combined with evidence of the
appellant’s blood-alcobol level (0.09%), and the strong odor of intoxicants, was
substantial evidence of intoxication. The trial court did not err in resolving the
conflicting evidence (a second blood alcobol test showing a 0.05% result) in favor of the
State where appellant had been given fluids prior to the second blood alcobol test. The
appellant was not entitled to a presumption that he was not intoxicated, under Ark.
Code Ann. § 5-65-206(a)(1), as a result of the second blood aleohol test showing a
0.05% result. Porter v. State, 356 Ark. 17, 145 S.W.2d 376 (2004)
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(2) A presumption does not exist if at the time of the alleged offense the
person has an alcohol concentration of more than four-hundredths (0.04)
but less than eight-hundredths (0.08) by weight of alcohol in the
defendant's blood, urine, breath, or other bodily substance, although this
fact may be considered with other competent evidence in determining
the guilt or innocence of the defendant.

Evidence of the refusal to submit to a chemical test can properly be admitted as
cireumstantial evidence showing a conscionsness of guilt. Once admitted, the weight of
this evidence is a question to be resolved by the trier of fact, who may also consider the
circumstances surrounding the refusal and any explanation given for deciding to take
the test. Spicer v. State, 32 Ark. App. 209, 799 S.W.2d 562 (1990)

(b) The foregoing provisions shall not limit the introduction of other relevant
evidence offered to show whether or not the defendant was intoxicated.

(c) The chemical analysis referred to in this section shall be made by a method
approved by the State Board of Health.

(d) Except as provided in (e) below, the records and reports of certifications,
rules, evidence analysis, or other documents pertaining to work performed by
the blood alcohol program of the Office of Alcohol Testing of the
Department of Health under the authority of this chapter shall be received as
competent evidence as to the matters contained therein in the courts of this
state subject to the applicable rules of criminal procedure when duly attested
to by the program director or his or her assistant, in the form of an original
signature or by certification of a copy.

(1) An instrument performing the chemical analysis shall have been duly
certified at least once in the last three (3) months preceding arrest and the
operator thereof shall have been properly trained and certified.

(2) A person charged with violating § 5-65-103 has the right to cross-examine
or call as a witness

(@The person who calibrates the instrument conducting a chemical
analysis of the person’s bodily substances;

(b) The operator of the instrument conducting a chemical analysis of the
person’s bodily substances; or

(c) A representative of the office.

(3) The prosecuting attorney or the defendant may be compel the testimony
of a person listed in this section by a subpoena issued to that person at
least ten (10) days before to the date of hearing or trial. The person
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whose testimony is compelled shall have with him or her, the record or
report at issue and the record or report is admissible at the hearing or
trial.

() The admissibility of a chemical analysis that determines the presence in a
person’s blood, urine, breath, or other bodily substance of a controlled substance
or other intoxicant that is not alcohol is governed by § 12-12-313 when that
chemical analysis is performed by the State Crime Laboratory and when the
chemical analysis is being used in a criminal prosecution under § 5-65-103, § 5-
65-303, or § 5-10-105.

Ark. Code Ann. § 5-65-206

The person subject to cross-examination may be either the person who actually
calibrated the machine or the senior operator who checks the machine on a regular

basis. Peters v. State, 321 Ark. 276, 902 S.W.2d 757 (1995)

Records as evidence — Analyst’s testimony

(a) The records and reports of autopsies, evidence analyses, drug analyses, and
any investigations made by the State Crime Laboratory under the authority of
this subchapter shall be received as competent evidence as to the matters
contained therein in the courts of this state subject to the applicable rules of
criminal procedure when duly attested to by the Executive Director of the
State Crime Laboratory or his or her assistants, associates, or deputies.

(b) Nothing in this section shall be deemed to abrogate a defendant's right of
cross-examination if notice of intention to cross-examine is given prior to the
date of a hearing or trial pursuant to the applicable rules of criminal
procedure.

(c) The testimony of the appropriate analyst may be compelled by the issuance
of a proper subpoena, in which case the records and reports shall be
admissible through the analyst who shall be subject to cross-examination by
the defendant or his or her counsel, either in person or via two-way closed-
circuit or satellite-transmitted television pursuant to subsection (e) of this
section.

(d)(1) All records and reports of an evidence analysis of the laboratory shall be
received as competent evidence as to the facts in any court or other
proceeding when duly attested to by the analyst who performed the
analysis.

(2) The defendant shall give at least ten (10) days' notice prior to the
proceedings that he or she requests the presence of the analyst of the

VII-17



laboratory who performed the analysis for the purpose of cross-
examination.

(3) Nothing in this subsection shall be construed to abrogate the defendant's
right to cross-examine.

(e) Except trials in which the defendant is charged with capital murder, § 5-10-
101, or murder in the first degree, § 5-10-102, in all criminal trials upon
motion of the prosecutor the court may allow the prosecutor to present the
testimony of the appropriate analyst by contemporaneous transmission from
a laboratory facility via two-way closed-circuit or satellite-transmitted
television which shall allow the examination and cross-examination of the
analyst to proceed as though the analyst were testifying in the courtroom:

(1) After notice to the defendant;

(2) Upon proper showing of good cause and sufficient safeguards to satisfy
all state and federal constitutional requirements of oath, confrontation, cross-
examination, and observation of the witness's demeanor and testimony by
the defendant, the court, and the jury; and

(3) Absent a showing of prejudice by the defendant.
Ark. Code Ann. § 12-12-313
22 Alcohol testing devices.

(a) An instrument used to determine the alcohol content of the breath for the
purpose of determining if the person was operating a motorboat on the
waters of this state or a motor vehicle while intoxicated or with an alcohol
concentration of eight-hundredths (0.08) or more shall be constructed so the
analysis is made automatically when a sample of the person's breath is placed
in the instrument, and without any adjustment or other action by the person
administering the analysis, and the instrument shall digitally display the
alcohol content on the instrument itself as well as on an automatic printout.

(b) A breath analysis made by or through the use of an instrument that does not
conform to the requirements of this section shall be inadmissible in any
criminal or civil proceeding.

(c) The State Board of Health is authorized to adopt appropriate rules to carry
out the intent of this section, and only instruments approved by the board as
meeting the requirements of this section its own rules shall be used for
making the breath analysis for determining alcohol concentration. The State
Department of Health may limit by its rules the types or models of testing
devices which may be approved for use in Arkansas for the purposes under
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this section. The approved types or models will be specified by
manufacturer's name and model.

Ark. Code Ann. § 5-65-207
C Underage DUI or BUI Law
Ark. Code Ann. § 5-65-301
1 Driving or Boating Under the Influence While Underage

(a) A person commits the offense of driving or boating under the influence while
under age if he or she is underage and operates or is in actual physical control
of a motorboat on the waters of this state or a motor vehicle while:

(1) Under the influence of an alcoholic beverage or similar intoxicant; or

(2) At that time there was an alcohol concentration of two-hundredths (0.02)
but less than eight-hundredths (0.08) in his or her breath, blood, urine, or
saliva as determined by chemical test.

(b) A violation of this section is an unclassified misdemeanor with penalties as
prescribed by this subchapter.

(c) An alcohol-related offense under this section is a strict liability offense.

Ark. Code Ann. § 5-65-303

DUI is not a lesser included offense of DW1. It requires a different element of proof (less
than 21 years of age) and a different level of intoxication (0.02% blood alcohol content).
The municipal court erved and prejudiced appellant when it changed the charge fromm DWT
to DUI on its own motion. The circuit court erred likewise in trying and convicting
appellant of the uncharged offense of DUL The DWI law provides that an offender “shall
be tried on those charges or plead to such charges and no such charges shall be reduced.”
The case was remanded to circuit conrt so that appellant may be tried for the offense of
DWI. McElhanon v. State, 329 Ark. 261, 948 S.W.2d 89 (1997)

2 Seizure, suspension, and revocation of license - Temporary permits.

(a) At the time of arrest for violating § 5-65-303, the arresting officer shall seize
the underage person’s motor vehicle operator’s license, permit, or other
evidence of driving privilege and issue to the underage person a temporary
driving permit, as provided by § 5-65-402.

(b) As provided by § 5-65-402, the Office of Driver Services shall suspend or
revoke the driving privileges of the arrested underage person and provide the
arrested underage person the right to hearing and judicial review.
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(c) The court no longer issues temporary permits nor transfers the license to
Driver Services.

Ark. Code Ann. § 5-65-304

3 Fines.

(a) A person who pleads guilty, nolo contendere, or is found guilty of violating §§
5-65-303 or 5-65-310 shall be fined:

(1) Not less than one hundred dollars ($100) nor more than five hundred
dollars ($500) for the first offense

(2) Not less than two hundred dollars ($200) nor more than one thousand
dollars ($1,000) for the second offense

(3) Not less than five hundred dollars ($500) nor more than two thousand
dollars ($2,000) for the third or subsequent offense

(b) For the purpose of determining a person's fines under this section, a
conviction or suspension for violating § 5-65-103 or § 5-65-205 may be
considered a previous offense. However, a conviction or suspension for § 5-
65-103 or § 5-65-205 is considered only one (1) previous offense if the
conviction or suspension arose out of the same criminal offense.

Ark. Code Ann. § 5-65-305
4 Additional Court Costs

(a) $300.00.

(b) See Section XV.

Ark. Code Ann. § 16-10-305
5 Public service work.

(a) A person who pleads guilty, nolo contendere, or is found guilty of violating §
5-65-303 or § 5-65-310 shall be ordered by the court to perform public
service work at the discretion of the coutt.

(b) The period of community service shall be for not less than thirty (30) days for
a second offense of violating § 5-65-303 and sixty (60) days for a third or
subsequent offense of violating § 5-65-303.

Ark. Code Ann. § 5-65-306
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A jail sentence for violating § 5-65-303 is illegal on its face because the trial court lacked
authority to impose it. Roberts v. State, 324 Ark. 68, 919 S.W.2d 192 (1996).

6 Alcohol and driving education program

(a) Any person who has their driving privileges revoked or denied for violating §
3-3-203, § 5-65-310, or § 5-65-303 shall, in addition to other penalties
provided herein, be required to complete an alcohol and driving education
program for underage drivers as prescribed and approved by the Office of
Alcohol and Drug Abuse Prevention of the Division of Behavioral Health
Services or alcoholism treatment program licensed by the Office of Alcohol
and Drug Abuse Prevention, or both. These programs may charge additional
fees of up to $125.00 per enrollee and an additional $25.00 to offset
reporting requirements.

(b) A person who subsequently violates § 3-3-203 or § 5-65-303 while his or her
driving privileges are suspended or revoked for violating § 3-3-203 or § 5-65-
303 is also required to complete an approved alcohol and driving education
program or alcoholism treatment program for each additional violation.

(c) The Office of Alcohol and Drug Abuse Prevention shall approve only those
programs in alcohol and driving education which are targeted at the underage
driving group and are intended to intervene and prevent repeat occurrences
of driving under the influence or DWI.

(d) Prior to reinstatement of a driver's license suspended or revoked under this
act, the driver shall furnish proof of attendance at and completion of the
alcohol and driving education program and at a victim impact panel as
provided in § 5-65-121.

Ark. Code Ann. § 5-65-307
See also Ark. Code Ann. § 5-65-115 and § 5-65-402. DWI and DUI have
the same rules regarding Alcohol and Driving Education programs
and Victim Impact Panels.

7 No probation prior to adjudication of guilt.

(a) A circuit judge or district judge may not utilize the first-time offender
probation provisions under § 16-93-301 et seq. when the defendant is
charged with violating § 5-65-303.

(b) Notwithstanding the provisions of § 5-4-301, § 5-4-322, or this section, a

circuit judge or district court judge may:
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(1) Utilize probationary supervision, in addition to the mandatory penalties
required for a violation of § 5-65-303, solely for the purpose of
monitoring compliance with his or her orders; and

(2) Require a defendant to pay a reasonable fee in an amount to be
established by the circuit court judge or district court judge

(c) The court shall keep or cause to be kept a record of all official actions that are
the result of a violation of this subchapter, including without limitation:

(1) The ultimate resolution of the case; and
(2) The sentence and fine, if applicable.

(d) The court or clerk of the court shall prepare and immediately forward to the
Officer of Driver Services within five (5) business days after the sentencing
of a person who has been found guilty or pleaded guilty or nolo contendere
to, a violation of this subchapter, an abstract of the record. The abstract shall
be certified by the person required to prepare it to be true and correct; and
made upon a form furnished by the office and shall include:

(1) The name and address of the person charged
(2) The number, if any, of the driver’s license of the person charged
(3) The registration number of the motor vehicle or motorboat involved
(4) The date of hearing
(5) The plea
(6) The judgment; and
(7) The amount of the fine and other sentence, as the case may be.
Ark. Code Ann. § 5-65-308
8 Implied consent.

This code section subjects the underage person to the same provisions of the

Omnibus DWI or BWI Act with only the alcohol concentration of 0.02 but less

than 0.08 being different.

Ark. Code Ann. § 5-65-309

9 Refusal to submit.
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(@The court no longer issues temporary permits. Arresting officer issues
temporary permit as provided in § 5-65-402. Suspension is handled by Office of
Driver Services.

(b) Refusal to submit is a strict liability offense and is a violation.

Ark. Code Ann. § 5-65-310

10 Relationship to other laws.

(a) Penalties prescribed in this act for violating § 5-65-303 shall be in addition to
other penalties prescribed by law for the offenses under other laws of the
State of Arkansas.

(b) There is no presumption, under this subchapter, that an underage person is
not under the influence of an intoxicating substance, such as alcohol or
similar intoxicant, if the person's alcohol concentration is four hundredths
(0.04) of one percent or less.

(c) The administration of the chemical tests for breath or blood alcohol, the
machines and instruments used to administer those tests, the procedures
used to calibrate and maintain those instruments, and the use of the test
results as evidence shall be the same as for those tests and instruments and

used for testing breath or blood alcohol concentrations under the Omnibus
DWT Act, § 5-65-101 et seq.

Ark. Code Ann. § 5-65-311

D Youth Accident Prevention Program

1

The quorum courts of the counties of Arkansas are hereby authorized by
ordinance to establish a Youth Accident Prevention Program designed to
educate junior and senior high school students about DWI, seat belt safety and
injuries resulting from drinking and driving and not being belted. These
programs may be conducted up to 4 days in length and the cost of salaries,
equipment, supplies and other items relating to the operation of the program
shall be paid by the county.

The district courts of Arkansas are authorized to allocate up to $5.00 of every
fine, penalty and forfeiture imposed and collected from every person convicted
of a moving traffic offense for any Youth Accident Prevention Education
Program created, and the same allocation shall pertain to any bond which is
forfeited for any such offense. These funds are to be remitted to the county

treasurer and deposited into a special fund to be used only for the purpose of
this Act.

Ark. Code Ann. § 14-20-116
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E Operation of Aircraft While Intoxicated

Ark. Code Ann. §§ 5-75-101-107

1

2

Definitions
(a) “Intoxicated” - adds navigator as the person intoxicated.
(b) “Controlled substance” - same as DWI.

(c) “Aircraft” means any contrivance invented, used, or designed for the
navigation of or flight in the air and which is required to be registered under
the laws of the United States.

Ark. Code Ann. § 5-75-101
Unlawful acts.

(a) Adds - unlawful to navigate any aircraft or be a person at an airport to
perform duties as a member of the flight crew of an aircraft if that person
presents himself or herself at the security checkpoint at the airport, at the
security identification area, or at an aircraft ramp; or plans and accepts flight
documents at the ticket counter or gate while intoxicated.

(b) Unlawful to navigate any aircraft or be a person at an airport to perform
duties as a member of the flight crew of an aircraft if that person presents
himself or herself at the security checkpoint at the airport, at the security
identification area, or at an aircraft ramp; or plans and accepts flight
documents at the ticket counter or gate with an alcohol concentration of
four-hundredths (0.04) or more in the person(s breath or blood.

(c) Any person who pleads guilty, nolo contendere, or is found guilty of violating
subsection (a) or (b) of this section shall be guilty of a Class A misdemeanor.

(d) If a person under arrest for violating subsection (a) or (b) of this section
refuses upon the request of a law enforcement officer to submit to a
chemical test as provided in Section 3 of this act, none shall be given.
However, any person who refuses to submit to a chemical test as provided
for in Section 3 of this act shall be guilty of a Class A misdemeanor.

(e) A complete report of all arrests and convictions made under the provisions of

this act shall be forwarded to the Federal Aviation Administration or any
other agency responsible for the licensing of pilots or navigators.

Ark. Code Ann. § 5-75-102
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Additional Court Costs
(2) $300.00.
(b) See Section XV.
Ark. Code Ann. § 16-10-305
Implied consent.

(a) Navigation of aircraft gives implied consent to blood, breath, saliva, or urine
test if:

(1) Navigator is arrested while navigating aircraft with an alcohol
concentration of four-hundredths (0.04); or

(2) Person navigating aircraft is involved in an accident; or
(3) Law enforcement officer has reasonable cause to believe person is
navigating aircraft with an alcohol concentration of four-hundredths
(0.04).
(b) Dead or unconscious person - no withdrawal of consent.
Ark. Code Ann. § 5-75-103
Administration.
Same as DWI except for an alcohol concentration of (0.04)
Ark. Code Ann. § 5-75-104
Validity - Approved methods.
Same as DWI except for State Crime Lab involvement in method of analysis
Ark. Code Ann. § 5-75-105

Evidence in prosecution.

Same as DWI except for navigate aircraft, alcohol concentration of (0.04) and
State Crime Lab involvement in testimony

Ark. Code Ann. § 5-75-106
Blood alcohol testing devices.
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Same as DWI except for navigate aircraft and blood alcohol level of .04%.

Ark. Code Ann. § 5-75-106

F Driving Commercial Vehicles While Intoxicated
1 It is unlawful to operate a commercial vehicle while intoxicated.

(a) Same as DWI except blood alcohol level is .04%. No presumption that
person is not intoxicated if blood alcohol level is below .05%.

(b) Refusal to submit to chemical test will result in disqualification to drive a
commercial vehicle.

(c) Any person convicted of a violation of driving a commercial motor vehicle
while intoxicated, driving a commercial motor vehicle while the person's
blood alcohol concentration is four hundredths of one percent (0.04%) or
more, leaving the scene of an accident involving a commercial motor vehicle
driven by the person, or using a commercial motor vehicle in the commission
of any felony shall be deemed guilty of a Class B misdemeanor and shall be
disqualified from driving a commercial motor vehicle as specified in §
27-23-112.

(d) A law enforcement officer having reasonable cause to believe the person to
have been driving a commercial motor vehicle while intoxicated or driving a
commercial motor vehicle while the person's blood alcohol concentration
was four hundredths of one percent (0.04%) or more shall have the authority
to administer or have administered a chemical test to determine the person's
blood alcohol concentration. The chemical test authorized shall be identical
to and under the same standards of the test given to persons under the

Omnibus DWI, § 5-65-101 et seq.

(e) At the time of arrest for violating this section, the law enforcement officer
shall seize the drivers license of the arrested person as provided by § 5-65-
402 and Driver Services shall disqualify the driving privileges by § 27-23-112,
under the procedure in § 5-65-402.

(f) Every magistrate or judge of a court shall keep a record of every violation of
this section presented to the court and shall keep a record of every official
action taken by the court.

(g) Within thirty (30) days after a person has been found guilty, or pleaded guilty
or nolo contendere on a charge of violating any provision of this section,
every magistrate of the court or clerk of the court shall prepare and
immediately forward to the Office of Driver Services an abstract, which shall
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2

be certified as true and correct, of the record of the court covering the case
where a person was found guilty, or pleaded guilty or nolo contendere;

(h) The abstract shall be made on a form furnished by the Office of Driver
Services and shall include all items that they shall determine as necessary.

(i) Any violation of the offenses found in subsection (a)of this section and the
penalties and suspensions imposed for those violations shall be cumulative
and in addition to the penalties and suspensions for any other offense or
violation under a similar Arkansas motor vehicle traffic or criminal law.

() The court, upon determining that the driver has violated (a)(1) or (a)(2) of this
section previously or has been previously convicted of violating §§ 5-65-103
or 5-65-303, shall order an assessment of the driver(s degree of repeated
alcohol abuse and shall order treatment for alcohol abuse as a condition of
sentencing, if appropriate.

(k) The court, upon determining that the driver has violated (a)(1) or (a)(2) of
this section previously or has been previously convicted of violating §§ 5-65-
103 or 5-65-303, may order the driver to perform no less than thirty (30) days
of community service in lieu of imprisonment for a second offense, or no
less than sixty (60) days of community service in lieu of imprisonment for a
third or subsequent offense.

Ark. Code Ann. § 27-23-114

Additional Court Costs

(a) $300.00.

(b) See Section XV.

Ark. Code Ann. § 16-10-305

3 Implied consent requirements for commercial motor vehicle drivers.

a) Refusal to submit to a chemical test will result in disqualification from
operating a commercial vehicle.

b) If the person is under arrest and refuses testing, none shall be given, and the
person's commercial driver license shall be seized by the law enforcement
officer, and the officer shall immediately deliver to the person whose license
was seized a temporary commercial driving permit as provided by § 5-65-402
shall cite the person for their refusal to submit to the test.
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¢) The arresting officer shall remit the seized commercial driver license to the
Office of Driver Services as provided by § 5-65-402.

d) The judge no longer orders suspension. The Office of Driver Services
disqualifies the person.

Ark. Code Ann. § 27-23-115

G Hunting/Involvement in a Shooting Accident — Implied Consent

1

Any person who purchases a hunting license for use in Arkansas or engages in
hunting privileges in Arkansas shall be deemed to have given consent to a
chemical test or tests of his or her blood, breath, saliva or urine for the purpose
of determining the alcohol or controlled substance content of his or her blood,
breath, or urine if the person is involved in a shooting accident while hunting.

Any person who is dead, unconscious, or otherwise in a condition rendering the
person incapable of refusal to submit to a test of his or her blood, breath, saliva
or urine shall be deemed not to have withdrawn consent and the test may be
administered.

When a person who is hunting in Arkansas is involved in a shooting accident
resulting in loss of human life or serious bodily injury, a law enforcement officer
shall request and the person or persons shall submit to a chemical test or tests of
the person’s blood, breath, saliva or urine for the purpose of determining the
alcohol or controlled substance content of his or her blood, breath, saliva or
utine.

The law enforcement officer shall cause the test or tests to be administered to
the person or persons injured by the shooting and a person who caused the
injury by shooting another person.

If a person who is hunting is involved in a shooting accident resulting in loss of
human life or serious bodily injury and the person refuses to submit to a
chemical test upon the request of the law enforcement officer, the person shall
be guilty of a violation for refusal to submit and upon conviction:

a) A court shall levy a fine of not less than two thousand five hundred dollars
($2,500) and not greater than five thousand dollars ($5,000); and

b) The Arkansas State Game and Fish Commission may suspend or revoke the
person’s hunting privileges or eligibility to purchase a hunting license for life.

The chemical tests shall be administered at the direction of a law enforcement

officer having reasonable cause to believe the person to have been hunting while
under the influence of alcohol or a controlled substance.
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7

10

11

The law enforcement agency by which the officer is employed shall designate
which chemical tests authorized will be administered, and the law enforcement
agency shall be responsible for paying all expenses incurred in conducting the
chemical tests.

a) If a person tested requests that additional chemical tests be made, the cost of
the additional tests shall be borne by the person tested.

b) If any person objects to the taking of his or her blood for a test, the breath,
saliva or urine of the person may be used to make the analysis.

The chemical tests must be performed according to methods approved by the
State Board of Health.

When a person submits to a blood test, blood may be drawn by a physician or by
a person acting under the supervision of a physician.

Upon the request of a person who submits to a chemical test, full information
concerning the test shall be made to the person or the person’s attorney.

A person tested may have a physician, qualified technician, registered nurse, or
other qualified person of his or her choice administer a complete chemical test in
addition to any test administered at the direction of a law enforcement officer.

a) The law enforcement officer shall advise the person of this right.

b) If a law enforcement officer refuses or fails to advise the person of this right
and to permit and assist the person to obtain the test, then the results of the
test or tests taken at the direction of the law enforcement officer shall not be
admissible into evidence.

Ark. Code Ann. § 15-42-127

12 Additional Court Costs

(a) $300.00.
(b) See Section XV.

Ark. Code Ann. § 16-10-305

H Necessity of Counsel or Waiver of Counsel

1

Prior  convictions cannot be used collaterally to impose enbhanced punishment unless the

misdemeanant was represented by counsel or validly waived counsel. Lovell v. State, 283 Ark.
425, 681 S.W.2d 395 (1984)

Determination of Waiver
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The municipal judge determines whether defendant was represented by or entered a valid waiver
of counsel in the previous convictions alleged. Wright v. State, 17 Ark. App. 24, 702
S.W.2d 811 (1986)

Relevant cases.

A certified copy of a municipal docket sheet reflecting that the defendant charged with DW1 had

“Changed plea to guilty - waived counsel” was sufficient proof that the defendant knowingly and
intelligently waived his/ ber right to counsel. Folkner v. State, Ark. App. NDFP
(11/4/87)

A docket notation of “Atty. O'Brien” in the “Arresting Officer” column is too ambiguons to
be relied upon for proof of a valid waiver of counsel. Tims v. State, 26 Ark. App. 102,
760 S.W.2d 78 (1988)

A conviction document stamped with words indicating that defendant had waived bis/ her right
to counsel, together with testimony by the municipal clerk that it was the judge's policy to ask a
defendant if he/ she wished to be represented by an attorney, was not sufficient evidence of a prior
conviction for enhancement purposes. Steel v. State, 284 Ark. 340, 681 S.W.2d 354
(1984)

A docket notation that the defendant charged with DWI1 “knowingly and intelligently” waived
his/ her rights is not necessary to show that defendant was advised of bis/ her rights. Neble v.
State, 26 Ark. App. 163, 762 S.W.2d 393 (1988)

A waiver is not ineffective because the defendant was unaware a guilty plea conld be nsed to
enhance punishment for a later conviction. 1d.

Voluntariness.

Althongh the defendant had a blood-alcohol level of 0.28%, he/ she was not too drunk to have
voluntarily waived his/ her rights. Btyant v. State, 16 Ark. App. 45, 696 S.W.2d 773
(1985)

Before breathalyzer.
There is no constitutional right to counsel before a breathalyzer test is given Carroll v. State,

35 Ark. App. 141, 814 S.W.2d 913 (1991); Wells v. State, 285 Ark. 9, 684
S.W.2d 248 (1985)

Probable Cause for the Arrest

Probable cause to arrest does not require the quantum of proof necessary to support a conviction, and
in assessing the existence of probable canse, the appellate court's review is liberal rather than strict.
Hilton v. State, 80 Ark. App. 401, 96 S.W.3d 757 (2003)

VII-30



A police officer may conduct a traffic stop and detain a motorist only where the officer has probable
cause to believe that a traffic violation has occurred; the relevant inquiry is whether the officer had

probable canse to believe that a traffic violation was being committed or had occurred. Batrientos
v. State, 72 Ark. App. 376, 39 S.W.3d 17 (2001)

A law enforcement officer may arrest a person without a warrant if the officer has reasonable cause
to believe that such person has committed the offense of driving a vebicle while under the influence of
any intoxicating lignor or drng. Ark. R. Crim. P. 4.1(a); Hill v. State, 315 Ark. 297, 868
S.W.2d 44 (1993)

A DWT offense can be committed on private property. Fitch v. State, 313 Ark. 122, 853
S.W.2d 874 (1993)

Based on a citizen’s information regarding ervatic driving, the police approached appellant’s home,
was admitted by appellant’s visiting mother-in-law and followed her to appellant’s bedroon where
feld sobriety tests were administered and appellant was arrested for first offense DW1. It was held
that the police had no anthority to enter appellant’s home to make a warrantless arrest for first
offense DWI. In the statutory scheme of criminal offenses, the seriousness of DW1 first offense does
not rise to the level that wonld warrant violation of the Fourth Amendment(s special protection
afforded to the individunal in bis home. Also, the warrantless home arrest cannot be upheld simply
because evidence of the offender(s blood alcohol level might have dissipated while the police obtained a
warrant. It was also held that the mother-in-law only consented to the officers’ entry in the front
door; no consent was given for the officer to follow her to the appellant’s bedroom. Nortis v.
State, 338 Ark. 397, 993 S.W.2d 918 (1999)

A radio dispatcher advised the officer that the driver of a jeep was shooting fireworks out of the
window and was possibly DWI, with potential damages to persons or property. The officer verified
the license number of the jeep as matching the one broadcast and observed the jeep pulling out of a
parking lot slowly despite the lack of traffic, proceeding slowly and weaving occasionally. The officer
had specific, particularized and articulable reasons indicating that the driver or vehicle may have
been involved in criminal activity, and under the fotality of the circumstances, the investigatory stop
was reasonable and warranted. Reeves v. State, 20 Ark. App. 17, 722 S.W.2d 880
(1987)

An officer answered a radio dispatch to look for a “black Ford pickup with one white male” which
was involved in a parking lot brawl. While following the pickup the officer noticed the erratic
manner of driving and pulled over the truck. The court stated there was a reasonable suspicion of
intoxication. Miller v. State, 21 Ark. App. 10, 727 S.W.2d 393 (1987)

Officer had reasonable cause for the arrest where he/ she had personally observed the defendant and
believed he/she was intoxicated and had information from a deputy sheriff that defendant was
operating a motor vehicle while intoxicated. Wright v. State, 17 Ark. App. 24, 702 S.W.2d
811 (1986)

A stopped car on the paved or main traveled part of the road provides a reason for police to suspect
that a misdemeanor involving injury to persons or property is being committed. Therefore, officers had
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reasonable canse to stop defendant, and the results of his/her breathalyzer test need not be
suppressed. Dacus v. State, 16 Ark. App. 222, 699 S.W.2d 417 (1985)

The defendant, arvested for DWT, was stopped initially because he/ she attempted to avoid a police
roadblock. The officer testified he/ she did not observe ervatic driving nor did he/she suspect the

defendant of criminal activity;, however, probable cause to arrest was apparent after he/ she
approached the vebicle. Coffman v. State, 26 Ark. App. 45, 759 S.W.2d 573 (1988)

Police officer did not have reasonable cause to stop the defendant when the only information he/ she
received was anonymons and gave extremely general information about a “loud party” and a “brown

Jjeep”. Van Patten v. State, 16 Ark. App. 83, 697 S.W.2d 919 (1985)
J Field Sobriety Tests

An officer’s testimony of performance of field tests may be the sole basis of conviction, chemical testing
not being necessary, if the evidence is strong. Wilson v. State, 285 Ark. 257, 685 S.W.2d
811 (1985)

1 Although there are many varieties of field tests, there is currently a program
administered by the Arkansas Highway and Transportation Department in
which people will travel anywhere in the state to train law enforcement
officers in three standardized field sobriety tests, which are:

(a) Walk and turn
(b) One leg stand test; and
(c) Horizontal Gaze Nystagmus.

2 Other tests. The administration of field tests is not yet standardized in
Arkansas and many tests and varieties of the three previous mentioned tests
are still used, e.g., ABCs, finger-to-nose, etc.

The officers testimony regarding his/ her training that dealt with the horizontal gaze nystagmus
test was sufficient to establish him as an expert witness qualified to discuss the details and
results of the test. When the officer was allowed only to testify that the test results indicated that
the driver had ingested substances that wonld mafke bhim/ ber an unsatisfactory driver, there was
no error in the admission of the testimony. Brown v. State, 38 Ark. App. 18, 827
S.W.2d 174 (1992

3 Portable Breath Tests (PBTs).
PBT results may form reasonable cause for arrest, but may not be the basis for conviction of
DWI. Results of PBT tests are admissible if they have a tendency to exculpate a defendant.
Patrick v. State, 295 Ark. 473, 750 S.W.2d 391 (1988)

K Arkansas Case Law Regarding Blood and Breathalyzer Tests
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1 Blood Tests

Blood tests ordered by an emergency room physician for his own information do not have to be
shown to be performed pursnant to Ark. Code Ann. § 5-65-204, which requires the test to be
conducted according to methods approved by the State Department of Health. The statute is
limited to those tests ordered either by a police officer or a defendant in connection with a
criminal charge relating to sobriety. Weaver v. State, 290 Ark. 556, 720 S.W.2d 905
(1986)

There is substantial compliance with Ark. Code Ann. § 5-65-204(d) in that the blood test
was done by a qualified medical technologist working under the general supervision of a

physician. It was not necessary that the doctor actually be present at the procedure in question.
Blake v. State, Ark. App. NDFP (2/25/87)

Over defendant's objections, evidence of the results of a blood alcobol fest performed on the
defendant in the hospital emergency room was entered under the Hospital Records Act (Ark.
Code Ann. § 16-46-301).  The defendant argued the act does not apply to criminal
proceedings. The court held that strict compliance with the act is required and that confidential
medical records cannot be used in a criminal case against one who bas not waived his/ her
privilege of confidentiality and objects at trial. There is no implied consent to a blood, breath or
urine test unless one of the conditions in Ark. Code Ann. § 5-65-202(a) is present. Mosely
v. State, 22 Ark. App. 29, 732 S.W.2d 861 (1987)

2 Breathalyzer Tests

The court conld take judicial notice of the fact that Health Department regulations do not
specify where solutions for calibrating can be obtained. Hughes v. State, 17 Ark. App.
34,702 S.W.2d 817 (1986)

The officer who calibrated the breathalyzer testified he/ she did not know whether the test used
had been obtained from the Health Department or a private pharmacentical company, did not
know when the solution was purchased or how long it had been in the Sheriff's office, did not
know whose possession the solution had been in before the breathalyzer test, who had access to
the bottle after the seal was broken, or how many calibrations had been made using the same
solution. In rejecting the defendant's chain of custody argument, the conrt stated that the alcohol
content of a calibrating solution (unlike the content of a blood sample) is known before the test.
Therefore, when the calibrating solution is tested with results as expected, this tends to prove the
integrity of the solution and the machine. 1d.

See also State v. Massery, 302 Ark. 447, 790 S.W.2d 175 (1990). (I7ial court
Sfound that the officer operating the breathalyzer machine did not have adequate knowledge to
state that the simmulator he/ she used to calibrate the breathalyzer was approved. Therefore, the
officer's testimony lacked a proper foundation and the court excluded the results of the test and
the testimony.)
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The closest calibration of the breathalyzer was only within 24 hours and 12 minutes, but the
court held that this was substantial compliance. ‘Tharp v. State, 294 Ark. 615, 745
S.W.2d 612 (1988)

Defendant argued that the officer who administered the breathalyzer test did not observe the
defendant for a 20 minute period preceding the test and that the officer testified he/ she could not
recall whether the defendant belched or ingested fluid or food during that time. The court noted
that recent Arkansas Supreme Court holdings indicated that an officer is not required to “stare
fixcedly” at the arvested person for twenty minutes. The officer’s testimony that he/she had
observed the defendant for the required time and that he/she would have been aware if the
defendant put anything in bis/her mouth presented a prima facie showing of compliance.
Therefore, the defendant's argument went to the weight of the evidence, not its admissibility.
Almobarak v. State, 22 Ark. App. 69, 733 S.W.2d 422 (1987)

Health Department regulations do not require that a breathalyzer be reset if the first test
attempt does not provide enough breath to be analyzed. The defendant had to blow into the

machine three times before the machine received an adequate volume of air to register any results.
Riggins v. State, 17 Ark. App. 68, 703 S.W.2d 463 (1986)

Defendant argued that the breath test results were inadmissible becanse a monthly proficiency
report had not been filed for the month of June (when his/ her arvest occurred). Monthly reports
were filed for April and May. The machine was certified from April to July and a spot check
was made on the date of the arrest. The court held this to be substantial compliance. Marx v.
State, 291 Ark. 325, 724 S.W.2d 456 (1987)

Evidence that a breathalyzer machine was defective at or near the time of testing, or that
Department of Health procedures were not followed goes to the weight of the evidence and does
not require suppression of the results. McKim v. State, 25 Ark. App. 176, 753
S.W.2d 295 (1988)

If a breath test is administered more than two (2) hours after an accident, no presumption of
intoxcication is applicable; however, the results of the test are still admissible into evidence.
Elam v. State, 286 Ark. 174, 690 S.W.2d 352 (1985)

For a charge of driving while intoxicated (as opposed to driving with blood alcohol content of
0.10% or more), it is permissible but not mandatory to introduce a chemical test. Wilson v.
State, 285 Ark. 257, 685 S.W.2d 811 (1985); Yacono v. State, 285 Ark. 130,
685 S.W.2d 500 (1985)

An intoxilyzer satisfies the statutory requirement of being a “chemical analysis.” Dollar v.
State, 287 Ark. 153, 697 S.W.2d 93 (1985)

Ark. Code Ann. 8 5-65-206 does not require proof of an installation certificate or a senior
operator's testimony before test results are admissible. The senior operator and the person who
operates the machine must be made available for cross-examination by the defense upon
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reasonable notice to the prosecutor. Johnson v. State, 17 Ark. App. 82, 703 S.W.2d
475 (1986)

The DWT law does not require the state to produce in court the Arkansas State Health
Department official who certifies the breathalyzer machine. Wells v. State, 285 Ark. 9,
684 S.W.2d 248 (1985)

Introduction of a certificate to perform breathalyzer tests is not necessary where the operator
testifies as to his/her training and certification. Adcock v. State, Ark. Ct. App.
NDFP (3/9/88)

Where the State conceded that appellant requested that those persons responsible for calibrating
the machine be made available for cross-examination and that the State had not done so, it was
clear that the trial court erved in admitting a trooper’s ftestimony regarding the results of
appellant’s breathalyzer test. White v. State, 73 Ark. App. 264, 42 S.W. 2d 584
(2001)

3 Additional Tests

Officers are required to assist an accused in obtaining a second breathalyzer fest but are not
required to “initiate” a request for additional tests. Spicer v. City of Fayetteville, 284
Ark. 315, 681 S.W.2d 369 (1984)

A law enforcement officer must provide reasonable assistance to the defendant in obtaining an
additional blood or breathalyzer fest. Williford v. State, 284 Ark. 449, 683 S.W.2d
228 (1985)

The provision for assistance in obtaining an additional blood or urine test does not extend to
transporting the accused to another locale when there is no showing that facilities at the place of
arrest are inadequate to perform the necessary tests. Weatherford v. State, 286 Ark.
376, 692 S.W.2d 605 (1985)

The trial conrt admitted evidence of the defendant's breathalyzer test results over the objection of
the defendant that he/ she had not signed a written “waiver of rights.” The conrt reviewed Ark.
Code Ann. § 5-65-204 and held that although a person is required to be advised of his/ her
rights to a second test, it does not dictate that a written waiver be obtained. Robertson v.
State, 12 Ark. App. 243, 674 S.W.2d 947 (1984)

A written statement advising defendant that he/she has a right to a blood or urine test in
addition to the one administered by the police is not totally defective because it failed to mention
an additional breath test. Hegler v. State, 286 Ark. 215, 691 S.W.2d 129 (1985)

Ark. Code Ann. § 5-65-204(e)(1) does not specify when a law enforcement officer must advise
the person of the right to an alternative test. The physician taking the blood sample advised
defendant of bis/ her right to an additional test before the blood was taken and the officer
advised defendant of bis/ her right shortly after the blood ftest was taken. The court held there
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was substantial compliance with the statute. McCoy v. State, Ark. Ct. App. NDFP
(1/29/86)

The Arkansas Supreme Court has consistently stated that substantial compliance with Ark.
Code Ann. § 5-65-204(e)(1) (advising defendant of the right to additional tests) is all that is
needed. Spicer v. City of Fayetteville, 284 Ark. 315, 681 S.W.2d 369 (1984);
and Sparrow v. State, 284 Ark. 396, 683 S.W.2d 218 (1985)

Defendant was advised that he had the right to an additional blood or urine test but was not
advised that he/ she had the right to an additional breath test. The court stated that there was
substantial compliance with Ark. Code Ann. § 5-65-204(e)(1) and that is all that is
required. This case clears up a controversy raised by the Conrt of Appeals’ previous decision in
Mitchell v. City of North Little Rock, 15 Ark. App. 331, 642 S.W.2d 624 (1985). The
court stated: “To the extent that our decision in Mitchell might infer that a defendant is entitled
to be informed of the full range of additional tests available, such a holding wonld be in conflict
with the Supreme Court's ruling in - Hegler v. State, 286 Ark. 215, 691 S.W.2d 129
(1985).” Qualls v. City of Clarksville, 19 Ark. App. 251, 719 S.W.2d 702
(1986)

L “Control of Vehicle” Questions
Ark. Code Ann. § 5-65-103

1 Relevant Cases.

The defendant was not in actual control under the facts of this case. The defendant was found
asleep in his/ her car, which was parked in a driveway of a business located near a highway.
The motor was not running and the keys were in the seat of the car. The conrt, in dicta, stated
that it wonld be difficult to prove actual control since the defendant might not have driven to the

location or, if e/ she had driven there, might not have become intoxicated until later. Dowell
v. State, 283 Ark. 161, 671 S.W.2d 740 (1984)

No evidence showing that the appellant operated or was in actual physical control of the vehicle.
Cook v. State, 37 Ark. App. 27, 823 S.W.2d 916 (1992) See also Stephenson
v. City of Fort Smith, 71 Ark. App. 190, 36 S.W. 3d 754 (2000)

The defendant was in actual physical control of the vehicle. He/ she was found asleep behind the
steering wheel, the keys were in the ignition and, when he/ she awoke, he/ she attempted to start
the vehicle. Wiyott v. State, 284 Ark. 399, 683 S.W.2d 220 (1985)

The defendant was found to be in actual physical control of the vehicle. The defendant contended
that he did not drink anything until after he ran the truck into a ditch so that he was never in
control of his truck while he was drunk. Altes v. State, 286 Ark. 94, 689 S.W.2d 541
(1985)

Defendant was found asleep behind the wheel of a car which was lodged against a building in a
parking lot. The ignition key was turned on, the gear shift lever was in the “drive” position but
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the engine was not running. The defendant was found to be in actual physical control.
Roberts v. State, 287 Ark. 451, 701 S.W.2d 112 (1985)

Defendant was found outside his/ her vebicle with the motor turned off, and the location of the
keys was uncertain. The court affirmed the conviction primarily on the basis of the defendant's
statement to the officer that he/ she had just come from Jonesboro and that he/ she was the only
person around the vebicle. Azbill v. State, 285 Ark. 98, 685 S.W.2d 162 (1985)

Physical control was shown where the defendant was found asleep in his/ ber truck on the
parking lot of a nightclub at 3:00 a.m. with the motor running and the lights on.
Blakemore v. State, 25 Ark. App. 335, 758 S.W.2d 425 (1988); Wetherington
v. State, 319 Ark. 37, 889 S.W.2d 34 (1994)

The defendants were found to be in actual physical control where, in one case, the defendant was

Sfound passed out in a ditch near bis wrecked car and, in another case, the defendant was found
asleep in his/ her wrecked car. Neble v. State, 26 Ark. App. 163, 762 S.W.2d 393
(1988); Deshazier v. State, 26 Ark. App. 193, 761 S.W.2d 952 (1988)

2 Motor Vehicle

(a) A definition for “motor vehicle” is not provided in the Omnibus
DWI Act; however, the term would generally encompass
automobiles, trucks and motorcycles.

Citing Ark. Code Ann. § 27-16-207, which defines motor vebicle as “every vebicle which
is self-propelled and every vebicle which is propelled by electric power obtained from overhead
trolley wire but not operated on rails,” the Attorney General's office has concluded that the
DWI1 provisions apply to moped operators. Op. Att'y. Gen. # 84-146

An all-terrain vehicle (ATV) is a motor vebicle for purposes of the Ommnibus DWT Act.
Fitch v. State, 313 Ark. 122, 853 S.W.2d 874 (1993)

(b) Inclusion of other vehicles depends upon judicial interpretation of
the code.
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VIII ARREST WARRANTS

A Form of Warrant

1

Every arrest warrant shall:
(a) be in writing and in the name of the state
(b) be directed to all law enforcement officers in the state

(c) be signed by the issuing official with the title of office and the date of
issuance

(d) identify or describe accused with reasonable certainty

(e) be attached to information if filed, if not filed, then to copy of affidavit
supporting issuance

(f) command that accused be arrested and that unless he complies with the
terms of release specified in the warrant he be brought before a judicial

officer without unnecessary delay

A warrant may specify the manner of execution, terms of release and
requirements for appearance.

Ark. R. Crim. P. 7.2

See Relevant Forms

See Fairchild v. Lockhart, 675 F. Supp. 469 (E.D. Ark. 1987); Abbott v.
State, 307 Ark. 278, 819 S.W.2d 694 (1991).

An illegal arrest, without more, is not a bar to a subsequent prosecution, nor does it invalidate
a conviction; an invalid arrest may call for the suppression of a confession or other evidence but
it does not entitle the defendant to be discharged from responsibility for the offense. State v.
Fore, 46 Ark. App. 27, 876 S.W.2d 278 (1994)

B Basis for Issuance

1

A judicial officer may issue an arrest warrant:

(a) if person fails to respond to summons or citation; or

(b) if, from affidavit, recorded testimony or other documented information it
appears reasonable cause exists to believe an offense has been committed

and person has committed it.
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(c) A judicial officer may issue a summons in lieu of an arrest warrant as
provided in Rule 6.1.

(d) An affidavit or other documented information in support of an arrest
warrant may be transmitted to the issuing judicial officer by facsimile or by
other electronic means.

() Recorded testimony in support of an arrest warrant may be received by
telephone or other electronic means provided the issuing judicial officer first
administers an oath by telephone or other electronic means to the person

testifying in support of issuance of the warrant.

A judicial officer who has determined that an arrest warrant should be issued
may authorize the clerk of the court or deputy clerk to issue the warrant.

Ark. R. Crim. P. 7.1
Otder dismissing state arrest warrants

See Relevant Form

C Arrest with Warrant

1

Any law enforcement officer may arrest a person pursuant to a warrant in any
Arkansas county.

Ark. R. Crim. P. 4.2
Officer need not have warrant in his/her possession at time of atrest, but upon
request shall show the warrant to the accused as soon as possible. If the officer

does not have the warrant in his possession at the time of the arrest, he shall
inform the accused of the fact that the warrant has been issued.

Ark. R. Crim. P. 4.3

Officer shall:

(a) if not apparent, identify himself/herself
(b) tell person he/she is under arrest; and

(c) reasonably promptly tell person cause of arrest.

Ark. R. Crim. P. 4.4

4 Officer may not:
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(a) question person if person indicates that he/she doesn't want to be
questioned

(b) question person if person states he/she first wants to confer with counsel.
Ark. R. Crim. P. 4.5
See also, Miranda v. Arizona, 384 U.S. 436 (1966)
5 Procedure on arrest: prompt taking to police station

Any person arrested, if not released pursuant to these rules, shall be brought
promptly to a jail, police station, or other similar place. The arresting officer may,
however, first take the person to some other place, if:

(a) the person so requests; or

(b) such action is reasonably necessary for the purpose of having the person
identified:

(c) by a person who is otherwise unlikely to be able to make the identification;
or

(d) by a person near the place of arrest or near the scene of a recently committed
offense.

Ark. R. Crim. P. 4.6
D Return of Warrant and Summons; Execution after return

1 The law enforcement officer executing a warrant shall make return thereof to the
court before which the accused is brought, and notice thereof shall be given to
the prosecuting attorney

2 On or before the date for appearance the officer to whom a summons was
delivered for service shall make return thereof to the judicial officer before
whom the summons is returnable

3 Atany time while a complaint, information or indictment is pending, the issuing
official may deliver a warrant returned unexecuted and not cancelled, or a
summons returned unserved, or a duplicate of either to a law enforcement
officer or other authorized person for execution or service.

4 Upon return of a warrant, whether executed or unexecuted, the warrant along
with the affidavit or sworn testimony on application shall be filed with the clerk

of the issuing judicial officer, and they shall be publically accessible unless the
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court for good cause based upon reasonably specific facts orders that any of
them should be closed or sealed.

5 Arrest warrants, affidavits, or sworn testimony on application are filed in the
warrant docket as described in Administrative Order Number 18. Administrative
Order Number 19 governs public access to documents in the warrant docket
subject to the provisions of this rule (see section (VII)(A)(3); see section (VIII)
for obtaining access to documents excluded from public access). Remote
electronic access to the warrant docket by the general public, however, shall be
governed by and subject to the policies or requirement of the court.

Ark. R. Crim. P. 7.3
E Issuance of Summons in Lieu of Arrest Warrant

1 Authority to Issue Summons.

(a) A judicial officer with the authority to issue an arrest warrant may issue, or
authorize the clerk of the court to issue, a criminal summons in lieu thereof
in any case in which a complaint, information, or indictment is filed or
returned against a person not already in custody.

(b) A prosecuting attorney who files an information or approves the filing of a
complaint against a person not already in custody may authorize the clerk of
a court to issue a criminal summons in lieu of an arrest warrant.

(c) A summons shall not be issued pursuant to this Rule if:

(1) The offense, or the manner in which it was committed, involved violence
to a person of the risk or threat of imminent serious bodily injury; or

(2) itappears the person charged won't respond to a summons.

In determining whether the defendant would respond to a summons,
appropriate considerations include, but are not limited to:

(a) the nature and circumstances of the offense charged
(b) the weight of the evidence against the person

(c) place and length of residence

(d) present and past employment

(e) family relationship

(f) financial circumstances
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(2) apparent mental condition
(h) past criminal record
(i) previous record of appearance at court proceeding
(j) any other relevant information.
Ark. R. Crim. P. 6.1
2 Form of summons.
(a) A summons shall:
(1) be in writing
(2) be signed by the officer issuing it with the title of office
(3) state the date of issuance and the municipality or county where issued
(4) specity the name of the accused and the offense alleged
(5) designate a time, place and court for the appearance of the accused; and
(6) have attached a copy of the information, complaint or indictment.
(b) Every summons shall inform the accused that failure to appear at the stated

time, place, and court may result in arrest and shall constitute a separate
offense for which prosecution may result.

Ark. R. Crim. P. 6.2
3 Service of criminal summons
Criminal summons may be served by:
(a) Any method prescribed for personal service of civil process; or

(b) Certified mail, for delivery to addressee only with return receipt requested.

Ark. R. Crim. P. 6.3
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IX

SEARCH WARRANTS

A Authority and Grounds to Issue

1

A search warrant may be issued by any judicial officer of this state only upon
affidavit sworn to before a judicial officer which establishes the grounds for its
1ssuance.

A warrant may be issued to search for and seize any property
(a) Stolen or embezzled in violation of the laws of this state; or

(b) Designed or intended for use or which has been used as a means of
committing a criminal offense; or

(c) Which is held or possessed by any person in violation of the laws of this
state; or

(d) That constitutes evidence of a criminal offense or is of evidentiary value in
any criminal prosecution.

Upon complaint being made on oath before any officer authorized to issue
process for the apprehension of offenders that any personal property has been
stolen or embezzled and that the complainant suspects that the property is
concealed in any particular house or place, if the officer shall be satisfied that
there is reasonable ground for the suspicion, he/she shall issue a warrant to
search for the property.

Ark. Code Ann. § 16-82-201

B Warrant upon Oral Testimony

1

If the circumstances make it reasonable to dispense with a written affidavit, any
judicial officer of this state may issue a warrant based upon sworn oral testimony
communicated by telephone or other appropriate means.

The person who is requesting the warrant shall prepare a document, in a form
approved by the Arkansas Judicial Council, to be known as a duplicate original
warrant and shall read such duplicate original warrant, verbatim, to the judicial
officer. The judicial officer shall enter, verbatim, what is read to such magistrate
on a document to be known as the original warrant. The judicial officer may
direct that the warrant be modified.

If the judicial officer is satisfied that the circumstances are such as to make it
reasonable to dispense with a written affidavit and that grounds for the
application exist or that there is probable cause to believe that they exist, the
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judicial officer shall order the issuance of a warrant by directing the person
requesting the warrant to sign the judicial officer's name on the duplicate original
warrant. The judicial officer shall immediately sign the original warrant and enter
on the face of the original warrant the exact time when the warrant was ordered
to be issued. The finding of probable cause for a warrant upon oral testimony
may be based on the same kind of evidence as is sufficient for a warrant upon

affidavit.

When a caller informs the judicial officer that the purpose of the call is to request
a warrant, the judicial officer shall immediately place under oath each person
whose testimony forms a basis of the application and each person applying for
that warrant. If a voice recording device is available, the judicial officer shall
record by means of such device all of the call after the caller informs the judicial
officer that the purpose of the call is to request a warrant. Otherwise a
stenographic or longhand verbatim record shall be made immediately. If a voice
recording device is used or stenographic record made, the judicial officer shall
have the record transcribed, shall certify the accuracy of the transcription, and
shall file a copy of the original record and the transcription with the court. If a
longhand verbatim record is made, the judicial officer shall file a signed copy
with the court.

The contents of a warrant upon oral testimony shall be the same as the contents
of a warrant upon affidavit.

The person who executes the warrant shall enter the exact time of execution on
the face of the duplicate original warrant.

Absent a finding of bad faith, evidence obtained pursuant to a warrant issued
under this paragraph is not subject to a motion to suppress on the ground that
the circumstances were not such as to make it reasonable to dispense with a
written affidavit.

Ark. Code Ann. § 16-82-201

C Issuance Problems

1

Sufficiency of Application.
The person or place to be searched must be particularly described.

Ark. R. Crim. P. 13.1
Ark. Code Ann. § 16-82-201

(a) The facts and circumstances set forth should tend to make a reasonable
person believe that the person or thing to be searched is in the place

described.
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(b)

(d)

©)

®

©

See State v. Mosley, 313 Ark. 616, 856 S.W.2d 623 (1993)

If the application is based on heatsay, facts bearing on informant's reliability
must be disclosed.

Ark. R. Crim. P. 13.1(b); Illinois v. Gates, 462 U.S. 213 (1983)

If the application is based on hearsay, the means by which the information
was obtained shall be disclosed if practicable.

Atk. R. Crim. P. 13.1(b)

Failure to establish veracity or bases of knowledge of informant shall not
require denial of application, if the affidavit or testimony as a whole
“provides a substantial basis for a finding of reasonable cause to believe that
things subject to seizure will be found in a particular place.”

Ark. R. Crim. P. 13.1(b)

Application must be supported by affidavit or recorded testimony given
under oath before a judicial officer.

Atk. R. Crim. P. 13.1(b)

Application and affidavit in support of search warrant may be transmitted to
the issuing judicial officer by facsimile or other electronic means. Judicial
officer must first administer oath by telephone or other electronic means to
person testifying is support of issuance of warrant.

Atk. R. Crim. P. 13.1(c)

Application must be signed. After signing a search warrant, the judicial
officer may transmit a copy of the warrant by facsimile or other electronic
means to the applicant. The original signed warrant shall be retained by the
judicial officer and filed with the record of the proceeding.

Atk. R. Crim. P. 13.1(c)

The officer making application for the search warrant failed to disclose to the judge that the
affidavit was based on hearsay. The trial court erred when it applied Rule 13.1(b) and
Leon v. U.S. analysis and invalidated the search warrant. "The trial court should have
applied a Franks v. Osborne analysis, which is the proper analysis for determining whether
false, misleading information or omissions render an affidavit in support of a search
warrant fatally defective, where the defendant failed to show by a preponderance of the
evidence (1) that the affiant made a false statement knowingly and intentionally, or with
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2

reckless disregard for the truth, and (2) that with the affiant’s false material set to one side,
the affiant’s remaining content was insufficient to establish probable cause, the trial court
erved in invalidating the search warrant. State v. Rufus, 338 Ark. 305, 993
S.W.2d 490 (1999)

See Relevant Form

(h) Judicial officer may examine on oath the affiants or witnesses, and the

@

()

applicant and any witnesses he may produce, and may himself call such
witnesses as he deems necessary to a decision. A fair written summary of the
proceedings shall be kept, except that if sworn testimony alone is offered to
support the application, such testimony is recorded pursuant to subsection

(b).
Ark. R. Crim. P. 13.1(d)

If judicial officer finds the application meets the requirements of this rule,
and that, on the basis of the proceedings before him, there is reasonable
cause to believe that the search will discover persons or things subject to
seizure, he shall issue a search warrant. If he does not so find, the judicial
officer shall deny the application.

Ark. R. Crim. P. 13.1(e)

The proceedings shall be conducted with such secrecy as the issuing judicial
officer deems appropriate to the circumstances.

Ark. R. Crim. P. 13.1(f)

Sufficiency of Warrant

(a) Search warrant may be issued only by a judicial officer.

(b) Identity and title of the issuing judicial officer must be stated.

(c) Date of application and place of application must be stated.

(d) Judicial officer's finding of reasonable cause for issuance shall be set forth.

(e) The identity of the person to be searched shall be stated or described with

particularity.

(f) The location and designation of the place to be searched shall be stated or

described with particularity.

(g) The persons or things constituting the object of the search shall be stated.
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(h) The time within which the warrant must be returned shall be stated.

@
()

(k)

@

The warrant shall be addressed to any law enforcement officer.

The warrant shall provide that the search is to be executed between the hours
of 6:00 a.m. and 8:00 p.m., and within a reasonable time, not to exceed sixty

(60) days;

the issuing judicial officer may, by appropriate provision in the warrant,
authorize its execution at any time, day or night, and within a reasonable
time, not to exceed sixty (60) days; or

If the search is to be conducted at night, the judicial officer must find that
there is reasonable cause to believe that:

(1) The place to be searched is difficult of speedy access
(2) The property is in danger of imminent removal; or

(3) The warrant can be safely or successfully executed only at night or under
unpredictable circumstances.

If the warrant authorizes the seizure of documents, other than lottery tickets,
policy slips, and other nontestimonial documents used as instrumentalities of
crime, Ark. R. Civ. P 13.5 requires that:

(1) The executing officer shall endeavor to identify documents not covered
by warrant without examining contents of documents; unless

(2) The documents are impounded because specified and unspecified
documents must be examined.

While certainly the better practice wonld be for the judicial officer to insert in the
warrant a Specific finding justifying a nighttime search where the search warrant
specifically authorized a nighttime search, the judicial officer’s fatlure to insert in the
warrant a specific finding justifying a nighttime search did not require suppression of
evidence seiged pursuant to the search warrant. Anhalt v. State, 70 Ark. App.
10, 13 S.W.3d 603 (2000)

The failure to justify a nighttime search with sufficient factual information was a
substantial violation of the Arkansas Rules of Criminal Procedure and appellants
rights to warrant suppression of the evidence obtained. Garner v. State, 307 Ark.
353, 820 S.W.2d 446 (1991)
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The search warrant was facially deficient and the nighttime search defective, where the
warrant noted reasonable justification for a nighttime search but failed to anthorize a
nighttime search. Carpenter v. State, 36 Ark. App. 211, 821 S.W.2d 51
(1991).

Ark. R. Crim. P. 13.1 and 13.2

See also, Fairchild v. Lockhart, 675 F. Supp. 469 (E.D. Ark. 1987)
and Thompson v. State, 280 Ark. 265, 658 S.W.2d 350 (1983).

See Relevant Form

D Execution

1

A search warrant may be executed by any officer. The officer charged with its
execution may be accompanied by such other officers or persons as may be
reasonably necessary for the successful execution of the warrant with all
practicable safety.

Prior to entering a dwelling to execute a search warrant, the executing officer
shall make known the officet's presence and authority for entering the dwelling
and shall wait a period of time that is reasonable under the circumstances before
forcing entry into the dwelling. The officer may force entry into a dwelling
without prior announcement if the officer reasonably suspects that making
known the officet's presence would, under the circumstances, be dangerous or
futile or that it would inhibit the effective investigation of the crime by, for
example, allowing the destruction of evidence. For purposes of this rule, a
“dwelling” means a vehicle, building, or other structure (i) where any person lives
or (i) which is customarily used for overnight accommodation of persons
whether or not a person is actually present. Each unit of a structure divided into
separately occupied units is itself a dwelling.

In the course of any search or seizure pursuant to the warrant, the executing
officer shall give a copy of the warrant to the person to be searched or the
person in apparent control of the premises to be searched. The copy shall be
furnished before undertaking the search or seizure unless the officer has
reasonable cause to believe that such action would endanger the successful
execution of the warrant with all practicable safety, in which case he shall, as
soon as is practicable, state his authority and purpose and furnish a copy of the
warrant. If the premises are unoccupied by anyone in apparent and responsible
control, the officer shall leave a copy of the warrant suitably affixed to the
premises.

The scope of search shall be only such as is authorized by the warrant and is
reasonably necessary to discover the persons or things specified therein. Upon
discovery of the persons or things so specified, the officer shall take possession
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or custody of them and search no further under authority of the warrant. If in
the course of such search, the officer discovers things not specified in the
warrant which he reasonably believes to be subject to seizure, he may also take
possession of the things so discovered.

5 Upon completion of the search, the officer shall make and deliver a receipt fairly
describing the things seized to the person from whose possession they are taken
ot the person in apparent control of the premises from which they are taken. If
practicable, the list shall be prepared in the presence of the person to whom the
receipt is to be delivered. If the premises are unoccupied by anyone in apparent
and responsible control, the executing officer shall leave the receipt suitably
affixed to the premises.

6 The executing officer, and other officers accompanying and assisting him, may
use such degree of force, short of deadly force, against persons, or to effect an
entry or to open containers as is reasonably necessary for the successful
execution of the search warrant with all practicable safety. The use of deadly
force in the execution of a search warrant, other than in self-defense or defense
of others, is justifiable only if the executing officer reasonably believes that there
is a substantial risk that the persons or things to be seized will suffer, cause, or be
used to cause death or serious bodily harm if their seizure is delayed, and that the
force employed creates no unnecessary risk of injury to other persons.

Ark. R. Crim. P. 13.3

Evidence seized under a defective search warrant is admissible so long as it is shown that officer
acted in good faith in procuring the warrant and executing it. United States v. Leon, 468
U.S. 897 (1984); Lincoln v. State, 285 Ark. 107, 685 S.W.2d 166 (1985)

E Return of a Search Warrant

1 If a search warrant is not executed, the officer shall return the warrant to the
issuing judicial officer within a reasonable time, not to exceed sixty (60) days
from the date of issuance, together with a report of the reasons why it was not
executed. If the issuing judicial officer is unavailable, the warrant may be
returned to any judicial officer of a circuit or district court within the county in
which the warrant was issued. Upon its return, an unexecuted warrant and report
shall be filed with the clerk and be publically accessible unless the court for good
cause based upon reasonably specific facts orders them to be closed or sealed.
The affidavit or sworn testimony on application shall not be publically accessible.

2 An officer who has executed a search warrant or, if such officer is unavailable,
another officer acting in his behalf, shall, as soon as possible and not later than
the date specified in the warrant, return the warrant to the issuing judicial officer
together with a verified report of the facts and circumstances of execution,
including a list of things seized. If the issuing judicial officer is unavailable, the
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warrant may be returned to any judicial officer of a circuit or district court within
the county in which the warrant was issued.

The judicial officer to whom an unexecuted warrant is returned shall cause the
warrant, report, inventory of things seized, and affidavit or sworn testimony on
application to be filed with the clerk, and they shall be publically accessible unless
the court for good cause based upon reasonably specific facts orders that any of
them should be closed or sealed.

If the issuing judicial officer to whom an executed warrant is returned does not
have jurisdiction to try the offense in respect to which the warrant was issued or
the offense apparently disclosed by the things seized, he or she may transmit
copies of the affidavit or sworn testimony on application, warrant, inventory,
return, report, and related papers to an appropriate court having jurisdiction to
try the offense disclosed, but the issuing officer’s clerk shall keep a copy in the
clerk’s file.

Affidavits or sworn testimony on application, warrants, inventories, returns,
reports, and related papers shall be filed with the clerk of the issuing judicial
officer in the warrant docket as described in Administrative Order Number 18.

Administrative Order Number 19 governs public access to affidavits or sworn
testimony on application, warrants, inventories, returns, reports, and related
papers subject to the provisions of this rule. (see section (VII)(A)(3); see section
(VIII) for obtaining access to documents excluded from public access). Remote
access to the warrant docket by the general public, however, shall be governed by
and subject to the policies or requirement of the court.

Ark. R. Crim. P. 134

F ‘Trial Problems

1

Searches without Warrants
(a) By Consent
(1) An officer may conduct searches and make seizures without a search

warrant or other color of authority if consent is given to the search or
seizure.

Ark. R. Crim. P. 11.1
(2) Search of person, person must consent.

Ark. R. Crim. P. 11.2
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3) Search of person under 14 years old erson and parent, guardian or a
> > g
person in loco parentis must consent.

Ark. R. Crim. P. 11.2

(4) Search of vehicle, registered owner or person in apparent control must
consent.

Ark. R. Crim. P. 11.2
(5) Search of premises, person with apparent entitlement must consent.

Ark. R. Crim. P. 11.2

(6) Search may not exceed scope of consent given and the consent may be
withdrawn or limited at any time prior to completion of the search.

Ark. R. Crim. P. 11.3
Ark. R. Crim. P. 11.5

The failure of Drug Task Force agents in the case to advise one of the appellants that
she had the right to refuse consent to the search of her home violated her right and the
right of the other appellant against warrantless intrusions into the home, as gnaranteed
by the Arkansas Constitution. The trial conrt correctly suppressed the evidence seiged
as a result of the unconstitutional search. State v. Brown & Williams, 356
Ark. 460, 156 S.W.3d 722 (2004)

(b) Stop and Frisk

(1) An officer may stop and detain any person he suspects has committed, is
committing or is about to commit a felony or misdemeanor involving
injury to persons or damage to property.

Ark. R. Crim. P. 3.1

See Rabun v. State, 36 Ark. App. 237, 821 S.W.2d 62, (1991); and
Lambert v. State, 34 Ark. App. 227, 808 S.W.2d 788 (1991).

(2) If the officer reasonably suspects the person is armed and presently

dangerous, the officer can search the person's outer clothing and
immediate surroundings.

Ark. R. Crim. P. 3.4

(c) Incidental to Arrest--Permissible Purposes
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(1) An officer making a lawful arrest may search the person or property of
the accused:

to protect the officer, the accused or others
to prevent the escape of the accused

to obtain evidence of the commission of the offense for which
accused was arrested

to seize contraband, the fruits of crime, or things criminally
possessed or used in conjunction with the offense

to furnish appropriate custodial care if the accused is jailed.

Ark. R. Crim. P. 12.1

(2) At the place of detention a search may be made of the accused's:

a

b

C

garments and personal effects
body surface
immediate area of control.

Ark. R. Crim. P. 12.2

(d) Search of Body Cavities of Accused

(1) Accused's blood stream, body cavities and subcutaneous tissues may be
searched following an arrest but only:

a

b

it conducted by a physician or licensed nurse;

if there is a strong probability that it will disclose seizable evidence
related to the offense for which the accused was arrested

if a delay to procure a warrant would probably result in loss or
destruction of object sought

if it reasonably appears that search is reasonable under the
circumstances.

Ark. R. Crim. P. 12.3

(e) Search of Vehicle
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(1) If the accused is in a vehicle or in the immediate vicinity of a vehicle,
which is in his/her apparent control, the vehicle may be searched if:

a

the arresting officer has reasonable cause to believe that the vehicle
contains things connected with the offense for which the arrest was
made

the search is made at the time of the arrest or as soon after as is
reasonably practicable.

Ark. R. Crim. P. 12.4

(2) A vehicle impounded following person's arrest or retained for good cause
may be inventoried for safe-keeping of vehicle and contents.

Ark. R. Crim. P. 12.6(b)
South Dakota v. Opperman, 428 U.S. 364 (1976)

(f) Search of Premises

(1) Premises may be searched without a warrant if:

a

b

made at time of accused's arrest

accused has apparent possessory interest in all or part of the premises
officer entered premises for purpose of arresting accused.

Officer must have reason to believe that premises contain things
which are connected with offense and are likely to be removed or

destroyed before warrant is served.

Ark. R. Crim. P. 12.5

(g) Plain View Doctrine

(1) The Arkansas Supreme Court has not clearly articulated whether evidence
seized in plain view constitutes a search.

Kelley v. State, 261 Ark 31, 545 S.W.2d 919 (1977)

(2) Case law tends to support permissible seizure if:

a

police were legitimately on premises
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b evidence was inadvertently discovered
¢ evidence was recognized immediately as contraband; and
d exigent circumstances existed.

At a minimum, the officers reasonably could have foreseen that their decision to
approach the appellant’s residence without a warrant immediately after
completing a controlled mail delivery of methamphetamine wonld likely result in
an attempt to destroy the evidence. The particular exigent circumstance ( a fear
that evidence wonld be destroyed) was effectively created by the police’s chosen
strategy in the case. The police had probable canse to obtain an anticipatory search
warrant conditioned on the delivery of the package containing drugs. The police
also had the opportunity to obtain a search warrant for the home after the delivery.
The State failed to meet its burden, and the trial court erved in concluding that the
warrantless entry was reasonable. Mann v. State (SCCR 03-1460 op. del.
04-29-04)

Enzor v. State, 262 Ark 545, 559 S.W.2d 148 (1977); Johnson v.
State, 291 Ark. 260, 724 S.W.2d 160 (1987).

See also Washington v. State, 42 Ark. App. 188, 856 S.W.2d 631
(1993)

(h) Emergency Searches

(1) It is generally recognized that a police officer can conduct a search with

reasonable cause but without a warrant in “emergency” situations when
the officer believes that premises contain:

a individuals in imminent danger of serious bodily harm or death; or

b things likely to cause serious bodily harm, death, or substantial
destruction of property

c things subject to seizure which will cause serious bodily injury or
death if their seizure is delayed.

(2) This principle also applies to vehicle searches.

Ark. R. Crim. P. 14.3

G Testing for HIV — Discretionary

1

A person with AIDS or who tests positive for the presence of HIV antigen or
antibodies is infectious to others through the exchange of body fluids during
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sexual intercourse and through the parental transfer of blood or blood products
and under these circumstances is a danger to the public.

Any person arrested and charged with violating Ark. Code Ann. §§ 5-14-103, 5-
14-110, 5-14 124, 5-14-125, 5-14-126, 5-14-127, 5-26-202 and 5-70-102 may be
required by the court having jurisdiction of the criminal prosecution, upon a
finding of reasonable cause to believe that the person committed the offense and
subject to constitutional limitations, to be tested for the presence of HIV or any
antibody to HIV, unless the court determines that testing the defendant would
be inappropriate and documents the reasons for that determination in the court
record.

The test shall be confidentially administered by a licensed physician, the
Department of Health, or a local health department.

If the victim or person with whom the defendant engaged in sexual penetration
during the course of the crime consents, the court shall provide the person or
agency administering the test with the name, address and telephone number of
the victim or the person with whom the defendant engaged in sexual penetration
during the course of the crime. After the defendant is tested as to the presence
of HIV or an antibody to HIV, the person or agency administering the test shall
immediately provide the test results to the victim or person with whom the
defendant engaged in sexual penetration during the course of the crime, and shall
refer the victim or other person for appropriate counseling.

Ark. Code Ann. § 16-82-101

H Testing for HIV — Mandatory

1

It shall be mandatory that upon request of the victim, and the conviction of the
defendant, a court of competent jurisdiction shall order the convicted person to
submit to testing to detect in defendant the presence of the etiologic agent for
AIDS or HIV.

(a) Convicted includes adjudicated under juvenile proceeding; and

(b) Sexual offense shall mean those offenses enumerated in subsection G.2.
above.

The testing of a person convicted of a sexual offense as enumerated herein shall
be conducted by the Arkansas Department of Health upon an order of a circuit

coufrt.

Note: The code requires a circuit court order but a number of the enumerated sexnal offenses
are misdemeanors and therefore district court has jurisdiction.
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3 The results of any test(s) performed pursuant to this subchapter shall
immediately be released to the victim and the defendant; otherwise, the results of
any tests performed shall be confidential and not subject to disclosure as public
information with the Freedom of Information Act.

4 Any victim of a sexual offense as enumerated herein shall, upon request of the
victim, receive:

(a) Appropriate counseling
(b) HIV testing; and
(c) Referral or delivery for appropriate health care and support services.

Ark. Code Ann. § 16-82-101
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X

PROBATION, EXPUNGEMENT AND SEALING OF RECORDS,
PROBATION OFFICERS

A Probation - First Offenders

1

Definition

As used in §§ 16-93-301-16-93-303, “sealing” means the procedure and effect as
defined in the Comprehensive Criminal Record Sealing Act of 2013, §16-90-1401
et seq.

Ark. Code Ann. § 16-93-301
Penalties

(a) No person may avail himself of the provisions of § 16-93-301-303 on more
than one (1) occasion.

(b) Any person seeking to avail himself of the benefits of §§ 16-93-301-303 who
shall falsely testify, swear, or affirm to the court that he has not previously
availed himself of the benefits of {§ 16-93-301-303 shall be deemed guilty of
a felony and shall, upon conviction, be punished by a fine of not less than
five hundred dollars ($500) nor more than two thousand five hundred dollars
($2,500), or by imprisonment in the state penitentiary for not less than one
(1) year nor more than five (5) years, or by both the fine and imprisonment.

(c) Any person charged under the provisions of {§ 16-93-301-303 with keeping
the confidential records of first offenders, as provided in § 16-93-301, who
shall divulge any information contained in the records to any person or
agency other than a law enforcement officer or judicial officer shall be guilty
of a misdemeanor and shall, upon conviction, be subject to a fine of not
more than five hundred dollars ($500).

(d) Each violation shall be considered a separate offense.
Ark. Code Ann. § 16-93-302

Probation files that are being held by a private contractor who is working for a district
Judge are subject to release under the FOLA, unless they are records that are subject to
expungement under Ark. Code Ann. § 16-93-301 et. seq. Op. Att’y Gen. # 99-350

First time offenders - Procedure

(a)(i) Whenever an accused enters a plea of guilty or nolo contendere prior to an
adjudication of guilt, the judge of the circuit or district court, in the case of
a defendant who has not been previously convicted of a felony, without
making a finding of guilt or entering a judgment of guilt and with the
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consent of the defendant, may defer further proceedings and place the
defendant on probation for a period of not less than one (1) year, under
such terms and conditions as may be set by the court.

(i) A sentence of a fine not exceeding three thousand five hundred dollars or
an assessment of court costs against a defendant does not negate the
benefits provided by this section or cause the probation placed on the
defendant under this section to constitute a conviction for misdemeanor
defendants in district court.

(b) A court as a condition of probation shall order the defendant to:

(i) Enroll in and complete a vocational, technical, educational, or similar
program if the court finds that the defendant’s lack of an employable or
marketable skill contributes to the defendant’s being unemployed.

(i) The court may order the person to pay tuition for any vocational,
technical, educational, or similar program in installments after the completion
of the education or training program.

(c) If the defendant is on probation at the end of the vocational, technical,
educational, or similar program required, he or she shall be required to work
in suitable employment for the remainder of his or her probation; or

(d) Work consistently in suitable employment for the entire duration of his or
her probation

(e) Provided, however, that no person who pleads guilty or nolo contendere to,
or is found guilty of, a sexual offense as defined by {§ 5-14-101 et seq.,
through 5-14-127, 5-26-202, 5-27-602, 5-27-603, and 5-27-605 is not eligible
for sealing of the record under this subchapter.

See Relevant Form

(f) Upon violation of a term or condition, the court may enter an adjudication of
guilt and proceed as otherwise provided.

() This subsection does not require or compel any court of this state to
establish first offender procedures as provided in {§ 16-93-301 and 16-93-
302.

(h) Upon fulfillment of the terms and conditions of probation or upon release
by the court prior to the termination period thereof, the defendant shall be
discharged without court adjudication of guilt, whereupon the court shall
enter an appropriate order which shall effectively dismiss the case, discharge
the defendant, and seal the record, if consistent with the procedures
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established in the Comprehensive Criminal Record Sealing Act of 2013
§ 16-90-1401 et seq.

Ark. Code Ann. § 16-93-303

See Relevant Form

4 Arkansas Crime Information Center

5

(b) All district court judges and circuit court judges shall immediately report to

(d)

©)

the Arkansas Crime Information Center, in the form prescribed by the

Arkansas Crime Information Center, all probations of criminal defendants
under § 16-93-301-303.

See Relevant Form

Prior to granting probation to a criminal defendant under §§ 16-93-301-303,
the court shall query the Arkansas Crime Information Center to determine
whether the criminal defendant has previously been granted probation under
the provisions of {§ 16-93-301-303.

See Relevant Form

If the Arkansas Crime Information Center determines that an individual has
utilized §§ 16-93-301-303 more than once, the center shall notify the last
sentencing judge of that fact.

During the probationary period under this subchapter, the center shall report
the case as pending and shall not record it as guilty until the district court
enters an adjudication of guilt.

Ark. Code Ann. § 16-93-304

Sex offender may not reside with minor victim.

(b)

©

Whenever an accused, who enters a plea of guilty or nolo contendere prior to
an adjudication of guilt for any sexual offense defined in § 5-14-101 et seq. or
incest as defined by § 5-26-202, and the sexual offense or incest was
perpetrated against a minor, is eligible for probation under procedures
defined in § 16-93-303 or any other provision of law, the court shall prohibit,
as a condition of granting probation, the accused, upon release, from residing
in a residence with any minor, unless the court makes a specific finding that
the accused poses no danger to the minors residing in the residence.

Upon violation of this condition of probation, the court may enter an
adjudication of guilt and proceed as otherwise provided by law.
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Ark. Code Ann. § 16-93-305

B Comprehensive Criminal Record Sealing Act of 2013
[Effective January 1, 2014]

3 Scope.

(a) This subchapter governs all proceedings involving the sealing of criminal records.
(b) Inconsistencies between this subchapter and any other sections within the
Arkansas Code in existence January 1, 2014, are resolved in favor of this subchapter,
except that this subchapter does not apply to:

(1) The Arkansas Drug Court Act, § 16-98-301 et seq.;

(2) Extended juvenile jurisdiction records under § 9-27-508, unless the records are
considered adult criminal records under § 9-27-501 et seq; and

(3) The sealing of juvenile records.

(c) (1) A court may hear a proceeding under this subchapter only if a uniform
petition is initially filed by the petitioner.

(2) A court may only use a uniform order if the court decides to seal a criminal
record under this subchapter.

Ark. Code Ann. {16-90-1403
4 Definitions
As used in this subchapter:

(1) Completion of a person’s sentence means that the person, after being found
guilty:
(A) Paid his or her fine, court costs, or other monetary obligation as defined
in 16-13-701 in full, unless the obligation has been excused by the

sentencing court;

(B) Served any time in county or regional jail, a Department of Community
Correction facility, or a Department of Correction facility in full; and

(C) If applicable:
(i) Has been discharged from probation or parole;

(if) Completed any suspended sentence;
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(iii) Paid any court-ordered restitution;
(iv) Completed any court-ordered community service;

(v) Paid any driver’s license suspension reinstatement fees, if a
driver’s license suspension reinstatement fee was assessed as a result
of the persons arrest, plea of guilty or nolo contendere, or a finding
of guilt for the offense; and

(vi) Completed all other drivers license reinstatement requirements, if
a driver’s license suspension was imposed as a result of the persons
arrest, plea of guilty or nolo contendere, or a finding of guilt for the
offense; and

(vii) Completed any vocational or technical education or training

program that was required as a condition or the person’s parole or

probation;

(2) Conviction:
ncludes the following, after the final act of judgment:
A) Includes the following, after the final fjudg

(i) A plea of guilty or nolo contendere, unless entered pursuant to
court-ordered probation described in subdivision (2)(B)(iv) of this
section, by a person formally charged with an offense;
(i) A finding of guilt, unless entered pursuant to court-ordered
probation described in subdivision (2)(B)(iv) of this section, by a
judge or jury after a trial;
(ii) A finding of guilt, unless entered pursuant to court-ordered
probation described in subdivision (2)(B)(iv) of this section, after
entry of a plea of nolo contendere;

(iv) A sentence of supervised probation on a felony charge;

(v) A suspended imposition of sentence, as defined in 16-93-1202,
with a fine;

(vi) A sentence under 16-93-1201 et seq.;

(vii) A suspended sentence that is revocable and can subject the
person to incarceration or a fine, or both; or



(viii) A finding of guilt of a person whose case proceeded under 16-
93-301 et seq., and who violated the terms and conditions of 16-93-

301 et seq.; and
(B) Does not include:
(i) An order nolle prosequi;

(i) A suspended imposition of sentence, as defined in 16-93-1202,
with no fine;

(i) An acquittal for any reason;

(iv) An order that the defendant enter a diversionary program that
requires him or her to accomplish certain court-ordered objectives
but that does not result in a finding of guilt if the program is
successfully completed;

(v) A court-ordered probationary period under:
(a) The former 5-64-413; or
(b) Section 16-93-301 et seq.;

(vi) The entry of a plea of guilty or nolo contendere without the
courts making a finding of guilt or entering a judgment of guilt with
the consent of the defendant or the resultant dismissal and
discharge of the defendant as prescribed by 16-93-301 et seq.;

(vii) The entry of a directed verdict by a court at trial; or
(viii) The dismissal of a charge either with or without prejudice;

(3) Court means a sentencing district court or sentencing circuit court, unless
otherwise specifically identified;

(4) (A) Seal means to expunge, remove, sequester, and treat as confidential
the record or records in question according to the procedures established by

this subchapter.

(B) Seal does not include the physical destruction of a record of a
conviction unless this subchapter requires the physical destruction of the
record of a conviction;

(5) Sentence means the outcome formally entered by a court upon a person
in criminal proceedings;

(6) Sex offense means:
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(A) The same as defined in 12-12-903; and
(B) A felony offense repealed by Acts 2001, No. 1738;

(7) Uniform order means a uniform order to seal a record described in 16-90-
1414; and

(8) Uniform petition means a uniform petition to seal a record described in
16-90-1414.

Ark. Code Ann. §16-90-1404

5 Eligibility to file a uniform petition to seal a misdemeanor offense or violation.

(a) A person is eligible to file a uniform petition under this subchapter to seal his
ot her record of a misdemeanor or violation sixty (60) days after:

(1) The completion of his or her sentence for the misdemeanor or violation,
including full payment of restitution;

(2) Full payment of court costs;

(3) Full payment of driver's license suspension reinstatement fees, if a driver's
license suspension reinstatement fee was assessed as a result of the person's
arrest or conviction for the misdemeanor or violation; and

(4) The completion of all other driver's license reinstatement requitements, if a
driver's license suspension was imposed as a result of the person's arrest or
conviction for the misdemeanor or violation.

(b) There is not a limit to the number of times a person may file a uniform
petition to seal his or her record of a misdemeanor or violation, except that the
person may not file:

(1) A new uniform petition to seal one (1) of the following criminal offenses until
after a period of five (5) years has el