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IN RE ARKANSAS SUPREME COURT
COMMITTEE ON CIVIL PRACTICE —
RECOMMENDATIONS TO REVISE
DISCOVERY RULES

PER CURIAM

We publish for public comment our Committee on Civil Practice’s
recommendations for amendments to Arkansas Rules of Civil Procedure 26-37 and 45.
The amendments to these rules are set out below in “line-in, line-out fashion—new material
is underlined, and deleted material is lined through.

We solicit your comments. Responses should be in writing. The deadline for
responses 1s June 1, 2020. Please forward any comments or suggestions regarding the above-
referenced rules by letter to Stacey Pectol, Clerk of the Arkansas Supreme Court and Court
of Appeals, 625 Marshall Street, Suite 130, Little Rock, Arkansas 72201, or by email:

rulescomments(@arcourts.gov
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Rule 26 General Pfevmens—Gevemmg—Diseevefy—prowsmns governing

{b)__Required Disclosures.'

(1) Initial Disclosure.

(A) In General. Except as exempted by Rule 26(a)(1)(B) or as otherwise
stipulated or ordered by the court, a party must, without awaiting a
discovery request, provide to the other parties:

(i) the name and, if known, the address and telephone number of each

person likely to have discoverable knowledge® or information—
together with the subjects of that knowledge or information and a
description of the knowledge or information each person is believed

to possess3—that the disclosing party may use to support its claims or

defenses, unless the use would be solely for impeachment;

(i) a copy - or a description by category and location - of all documents,

electronically stored information, and tangible things that the

disclosing party has in its possession, custody, or control and may use

to support its claims or defenses, unless the use would be solely for

impeachment;

(iii) the name and, if known, the address and telephone number of each

person who has made a written or recorded statement and, unless the
statement is privileged, protected from disclosure under subsection
26(b)(3) of this rule, or otherwise protected from disclosure, either a

copy of the statement or the name and, if known, the address and
telephone number of the custodian:*

(iv) a computation of each category of damages, susceptible to

mathematical computation, claimed by the disclosing party, making
available for inspection and copying as under A.R.C.P. 34 the

documents or other evidentiary material relevant to the damages
sought, not privileged or protected from disclosure, including materials




bearing on the nature and extent of injuries suffered, as though a

request for production of those documents had been served pursuant
to A.R.C.P. 34, and

(v) for inspection and copying as under Rule 34, any insurance agreement
under which an insurance business may be liable to satisfy all or part of
a possible judgment in the action or to indemnify or reimburse for
payments made to satisty the judgment. For purposes of this paragraph,
an application for insurance shall not be treated as part of an insurance

agreement. 0

(B) Proceedings Exempt from Initial Disclosure. The following proceedings are
exempt from initial disclosure:’

(1) juvenile, mental health, forcible entry and detainer, domestic relations

except for disclosures required in family support matters by Section
[V—Aftidavit of Financial Means—of Administrative Order No. 10],

and other expedited proceedings;

(ii) probate proceedings:;

(iii) adoption proceedings;
(iv) guardianship proceedings;
(v) _proceedings in the small claims division of district court;

(vi) name change proceedings;

(vii) prisoner litigation proceedings against the state

(viii) proceedings initiated by the Office of Child Support Enforcement of
the Revenue Division of the Department of Finance and
administration;

(ix) proceedings for review on an administrative record;

(x) forfeiture proceedings in rem arising from a statute;

(xi) petitions for habeas corpus or any other proceedings to challenge a
criminal conviction or sentence;

(xii) proceedings brought without an attorney by a person in the custody
of the United States, a state, or a state subdivision;

(xiii) proceedings to enforce or quash an administrative summons or
subpoena;

(xiv) proceedings by a governmental entity to recover benefit payments;

(xv) proceedings ancillary to a proceeding in another court;




(xvi) proceedings to enforce an arbitration award; and

(xvii) special proceedings.

C) Time for Initial Disclosures—In General. A party must make the initial

disclosures within 60 days after an answer is filed. If there are multiple

defendants, each shall make initial disclosures within 60 days after
answering.®

(D) Basis for Initial Disclosure; Unacceptable Excuses. A party must make its initial

disclosures based on the information then reasonably available to it. A party
is not excused from making its disclosures because it has not fully
investigated the case or because it challenges the sufficiency of another
party’s disclosures or because another party has not made its disclosures.

(2) Pretrial Disclosures.

(A)

In General. In addition to the disclosures required by Rule 26(a)(1), a party

(B)

must provide to the other parties and promptly file the following
information about the evidence that it may present at trial other than solely

for impeachment:

(1) the name and, if not previously provided, the address and

telephone number of each witness—separately identifying those
the party expects to present and those it may call if the need
arises:;

(i)  the designation of those witnesses whose testimony the party

expects to present by deposition and, if not taken
stenographically, a transcript of the pertinent parts of the
deposition; and

(iii) an identification of each document or other exhibit, including
summaries of other evidence—separately identifving those items the
party expects to offer and those it may offer if the need arises.

Time for Pretrial Disclosures; Objections. Unless the court orders otherwise,

these disclosures must be made at least 30 days before trial. Within 14 days
after they are made, unless the court sets a different time, a party may serve
and promptly file a list of the following objections: any objections to the
use under Rule 32(a) of a deposition designated by another party under
Rule 26(a)(3)(A)(11); and any objection, together with the grounds for it,
that may be made to the admissibility of materials identified under Rule
26(a)(3)(A)(111). An objection not so made—except for one under Arkansas
Rules of Evidence 402 or 403—is waived unless excused by the court for

good cause.




(C) Form of Disclosures. Unless the court orders otherwise, all disclosures

under Rule 26(a) must be in writing, signed by an attorney or party, and

served.’

(b) Discovery Scope ef Discovery—and Limits.'"” Unless otherwise limited by order
of the court #-accordance with
_these rules, the scope of discovery is as follows:

(D)= Scope in General. Parties may obtain discovery regarding any matter,
not privileged, which is relevant to the issues in the pending actions, whether it relates to
the claim or defense of the party seeking discovery or to the claim or defense of any other
party, including the existence, description, nature, custody, condition, identity and location
of any books, documents, or other_tangible things and the identity and location of persons
who have knowledge of any_discoverable matter or who will or may be called as a witness
at the trial of any cause. It is not_ground for objection that the information sought will be
inadmissible at the trial if the information sought appears reasonably calculated to lead to the

discovery of admissible_evidence.'

(2) Limitations on Frequency and Extent. By order, the court may alter the limits in

these rules on the number of depositions and interrogatories or on the length of

depositions under Rule 30. By order, the court may also limit the number of
requests under Rule 36."

(3) Trial Preparation: Materials.

(A)  Documents and Tangible Things. Ordinarily, a party may not discover
documents and tangible things etherwise-discoverable-under subdiviston{(b{1-efthisrule
andthat are prepared in anticipation of litigation or for trial by or for another party or by-et
for—that-otherparty'sits representative (including histhe other party’s attorney, consultant,

surety, indemnitor, insurer, or agenty-enly-upeon-a-showing-that-the-partyseeking-discovery).

But, subject to Rule 26(b)(4). those materials may be discovered if:

(1) they are otherwise discoverable under Rule 26(b)(1); and

(ii) the party shows that it has substantial need effor the materials #the
preparation—of-histo prepare its case and thathe-is-unable




cannot, without undue hardship-te, obtain thetheir substantial equivalent ef
the-materials-by other means.'?

hrerderne(B) Protection Against Disclosure. If the court orders discovery of saehthose
materials-when-the requiredshowing has-been-made;thecourt

shall, it must protect against disclosure of the mental impressions, conclusions, opinions, or
legal_theories of ama party’s attorney or other representative ef-a—party—concerning the
litigation.™*

A(C) Previous Statement. Any party or other person may-ebtain, on request and without the

required-showing astatementconcerning-theaction-or its subject-matter previouslymade
by-thatparty—Upenrequestapersonnotaparty may-obtain witheut-the required showing
a, obtain the person’s own previous statement eeneeratrgabout the action or its subject
matter pfeﬂeﬂsllyhmaée—by—eh—&t—peﬁeﬂ— If the request is refused, the person may move for
a court order- . and Rule 37(a) (4-apphyd) applies to the award of expenses
eurredinrelationto. A previous statement is either:

(i) a written statement that the person has signed or otherwise adopted

_or approved-by-the-persen-makingt—or{B)a; or

(ii) a contemporaneous stenographic, mechanical, electrical, or other

recording;s——or a transcription thereef—which—4s—= of it—that recites

substantially verbatim reettal-efanthe person’s oral statement-by-thepersen
wrrthetro—teand.

A (4) _Trial Preparation: Experts.

(A)  Interrogatories to Identify Experts. A party may through interrogatories require any other
party to identify each person whom the other party expects to call as an expert witness at
trial, to state the subject matter_on which he is expected to testify, and to state the substance
of the facts and opinions to_which the expert is expected to testify and a summary of the
grounds for each opinion.—#)¢

Subjeet-tosubdiviston{b{H{CH(B) Deposition of thisratesaan Expert Who May Testify.
A party may depose any person who has been_identified as an expert expeeted—te

testifirwhose opinions may be presented at trial.'?




BrApartymay(C)  Trial-Preparation Protection for Communications Between a
Party’s Attorney and Expert Witnesses. Rules 26(b)(3)(A) and (B) protect
communications between the party’s attorney and any witness retained or
specially employed to provide expert testimony in the case or whose duties
as the party’s employee regularly involve giving expert testimony,
regardless of the form of the communications, except to the extent that the
communications:

(i)  relate to compensation for the expert’s study or testimony;
(ii) identify facts or data that the party’s attorney provided and that the

expert considered in forming the opinions to be expressed; or
(iii) identify assumptions that the party’s attorney provided and that the

expert relied on in forming the opinions to be expressed.'®

D)  Expert Employed Only for Trial Preparation. Ordinarily, a party may not
by interrogatories or deposition, discover facts known or opinions held by an expert who
has been retained or_specially employed by another party in anticipation of litigation or
preparationto prepare for trial and who_is not expected to be called as a witness at ¢he-trial;.
But a party may do so only-:

(i) as provided in Rule 35(b}); or-upen=a

(ii) on showing ef—exceptional circumstances under which it is
impraetiealimpracticable for the party seeking diseevery-to obtain facts

or opinions on the same subject by other means.™?

& (E) Payment. Unless manifest injustice would result, §—the court shalmust
require that the party seeking discovery:

diseovery- (i) pay the expert a reasonable fee for time spent in
responding to discovery under Rule 26(b)(4)(A) or (D); and

subdivistons{bHAH-AH (11)and-bH{hHBrot thisrulerand (iwithrespeetto-_ for
discovery ebtatned under subdiﬂs&eﬁ—éb}%)—eﬂehﬁ—ftﬁﬁeh&eet%&hﬁﬂ—feqt&fe—ehe—pafsy

seekingdisecoveryto (D), also pay the other party a fair portion of the fees and expenses it
reasonably incurred by-thelatterparty-in_obtaining the expert’s facts and opinions-frentthe

20

expert..”

_ (5)Inadvertent Piselosure:
Ay Aparty-whoe-discloses_ Claiming Privilege or preduecesProtecting Trial-Preparation

Materials—Materials or Information Withheld. 1f a party withholds material or information




notify-the recetvingparty by-speetfreallyidentifyingotherwise discoverable by claiming that

the material or information and-—assertingis privileged or subject to protection as trial-
preparation material, the court may, upon motion and for good cause shown, order the

withholding party to:

(A) prepare a log describing the nature of the documents, communications

or tangible things not produced or disclosed—and do so in a manner that,

(6)

without revealing information itself privileged or protected, will enable
other parties to assess the claim; and

(B) describe documents withheld by: the date and type of document; the
author(s), recipients(s), and general subject-matter of the document; and

shall state the specific privilege claimed for withholding the information or
that the information is withheld subject to a claim of trial preparation

material.!
Claiming Privilege or Protecting Trial-Preparation Materials — Material or

Information Inadvertently Disclosed or Produced. Information Produced. 1f
information produced in discovery is subject to a claim of privilege or of
rotection as trial-preparation material, the party making the claim may noti
any party that received the information of the claim and the basis for it. After
being notified, a party must promptly return, sequester, or destroy the specified
information and any copies it has; must not use or disclose the information until
the claim is resolved; must take reasonable steps to retrieve the information if the
party disclosed it before being notified; and may promptly present the information
to the court under seal for a determination of the claim. The producing party

must preserve the information until the claim is resolved.?




(c)-_Protective Orders. Upenmetienby=a
(1)  In General. A party or bytheany person from whom discovery is

seught—stating sought may move for a protective order in the court where the action is
pending. The motion must include a certification that the movant has in good faith
conferred or attempted to confer with other affected parties in an effort to resolve the dispute

without court action;and. The court may, for good cause shown,—the-courtin—which-the
actton1s-pendingmay-make-any, issue an order whichjusticerequires-to_protect a party or

person from annoyance, embarrassment, oppression, or undue burden or_expense, including

one or more of the following:«(H-that-the-discoverynot-be-had:(2)that-the
(A) torbidding the disclosure or discovery-maybe-had-enly-en-speeitfied;

(B) specifying terms-and-eonditions, including a—destenation-ofthe
time erand places—3)—that_or the allocation of expenses, or the

disclosure or discovery-maybehad-only by

(© prescribing a discovery method ef-diseevery-other than that
the one selected by the party seeking discovery;{4-that-certatnmatters
not-beinquiredintoor-that

D) forbidding inquiry into certain matters, or limiting the scope of
thedisclosure or discovery bedimited-to certain matters;+(5)-that

(E) designating the persons who may be present while the discovery beis
conducted-with;

no-one-present-exceptpersons—destenated-by-the-court: {6} (F) __ requiring that
a deposition after-betng
be sealed beand opened only byon court order-efthe-court; 7
(G)  requiring that a trade secret or other confidential
_research, development, or commercial information not be diselosedrevealed or be

diselesedrevealed only in a_specified way; and
destenated-way: {8 (H)  requiring that the parties simultaneously file specified

documents or information

enelosed in sealed envelopes, to be opened as direeted-by-the court: directs.

(2)  Ordering Discovery. If thea motion for a protective order is wholly or partly denied

m-whele-erinpart, the court may, on suehjust terms and-conditions-as-arejust, order that

any party or person provide or permlt discovery.-Fhe** provistons-of_
(3)  Awarding Expenses. Rule 37(a)(4)yapply5) applies to the award of expenses-ineurred

inrelationto-the motion-.>>

(d)__Timing and Sequence and-Fiming-of Discovery. Unless the court upon motion,
for the convenience of parties and witnesses and in the interests of justice, orders otherwise,
methods of discovery




_may be used in any sequence and the fact that a party is conducting discovery, whether by
_deposition or otherwise, shall not operate to delay any other party'sparty’s discovery.?

(e)-Supplementationof  Supplementing Disclosures and Responses. {H—A party
sswho has made initial disclosures as provided under Rule 26(a-duty-seasonablytoamend-a

prier respense)—or who has responded to an interrogatory, request for production, or
request for admission-H#-the-party—must supplement or correct its disclosure or response:

(1)  in a timely manner if the party learns that therespenseis-in some material respect the
disclosure or response is incomplete or incorrect, and if the additional or corrective
information has not otherwise been made known to the other parties_ durmg the discovery

(f)-___Contents of Trial Court Orders for Production of Discovery When Defense
to Production is
_a Privilege or the Opinion-werk-preduetWork-Product Protection. When the

defense to production of_discovery is any privilege recognized by Arkansas law or the
opinion-work-product protection, orders pursuant to Rule of Civil Procedure 37
compelling production of discovery or denying a_motion to quash production of materials
pursuant to Rule 45 shall be supported by factual _findings and shall address the following
factors:

__ (1)-_the need to prevent irreparable injury;

(2)-_the likelihood that the claim of privilege or protection would be sustained on
appeal;

(3)-_the likelihood that an immediate appeal would delay a scheduled trial date;

(4)-_the diligence of the parties in seeking or resisting the discovery in the circuit
court;

(5)-_the circuit eenrtscourt’s written statement of reasons supporting or opposing
immediate review;_and

and
(6)-____any conflict with precedent or other controlling authority as to which there
1s substantial_ground for difterence of opinion.

The Supreme Court may, 1n its discretion, permit an interlocutory appeal from such orders

pursuant to Ark. R. App. P.=Civ. 2(f).”

10



Rule 26.1. Electronic Discovery.?
(a)-_Definitions. In this rule:
(1)-_“Discovery” means the process of providing information in a civil proceeding in
the courts of this state pursuant to the Arkansas Rules of Civil Procedure or these

rules.

(2)-_“Electronic” means relating to technology having electrical, digital, magnetic,
wireless, optical, electromagnetic, or similar capabilities.

(3)-_“Electronically stored information” means information that is stored in an
electronic medium and is retrievable in perceivable form.

(4)-_“Person” means an individual, corporation, business trust, estate, trust,
partnership, limited liability company, association, joint venture, public
corporation, government or governmental subdivision, agency, or

instrumentality, or any other legal or commercial entity.{b}-Supplemental-and

(b) Conference, planPlan, and repertReport.

__ (1)-_In any proceeding in circuit court, the parties may agree to pursue electronic
discovery pursuant to this rule or the court may so order on motion for good
cause shown. Any such agreement or motion shall be made within 120 days_after
the date that the complaint was filed. The court, however, may extend or reopen
this period for good cause. Within 30 days of an agreement or order to proceed
under this rule, the parties shall confer. At this conference, the parties shall discuss
and plan for the following issues:

(A)-_any issues relating to preservation of discoverable information;
(B)-_the form in which each type of the information will be produced;

(C)-_the period within which the information will be produced;

11



(D)-_the method for asserting or preserving claims of privilege or of protection
of the information such as trial-preparation materials, including the manner
in which such claims may be asserted after production;

(E)-_the method for asserting or preserving confidentiality and proprietary status
of information relating to a party or a person not a party to the proceeding;

(F)-_whether allocation among the parties of the expense of production is
appropriate; and,

(G)-_any other issue relating to the discovery of electronically stored information.

(2)-_Following the planning conference, the parties shall:

()

(A)-_develop a proposed plan relating to discovery of the information; and

(B)-_not later than 14 days after the conference under subdivision (eb)(1), submit
to the court a written report that summarizes the plan and states the position
of each party as to any issue about which they are unable to agree.

(c) Order governing-discoveryGoverning Discovery.

(1)-_In a civil proceeding, the court may issue an order governing the discovery of

electronically stored information pursuant to:

(A)-_a motion by a party seeking discovery of the information or by a party or
person from which discovery of the information is sought;

(B)-_a stipulation of the parties and of any person not a party from which
discovery of the information is sought, or

(C)-_the court’s own motion, after reasonable notice to, and an opportunity to
be heard from, the parties and any person not a party from which discovery
of the information is sought.

(2)-_An order governing discovery of electronically stored information may address:

(A)-_whether discovery of information is reasonably likely to be sought in the
proceedings;

(B)-_preservation of the information;

(C)-_the form in which each type of the information is to be produced;

12



(D)-_the time within which the information is to be produced;
(E)-_the permissible scope of discovery of the information;

(F)-_the method for asserting or preserving claims of privilege or of protection
of the information as trial-preparation material after production;

(G)-_the method for asserting or preserving confidentiality and the proprietary
status of information relating to a party or a person not a party to the
proceeding;

(H)-_allocation of the expense of production; and

(I)-_any other issue relating to the discovery of the information.

(d) Limitation on sanetionsSanctions. Absent exceptional circumstances, the court may
not impose sanctions on a party under these rules for failure to provide electronically
stored information lost as the result of the routine, good-faith operation of an
electronic information system.

7
(e) Request for preductionProduction.

(1)-_In a cwvil proceeding, a party may serve on any other party a request for
production of electronically stored information and for permission to inspect,
copy, test or sample the information.

(2)-_A party on which a request to produce electronically stored information has been
served shall, in a timely manner, serve a response on the requesting party. The
response must state, with respect to each item or category in the request:

(A)-_that inspection, copying, testing, or sampling of the information will be
permitted as requested; or

(B)-_any objection to the request and the reasons for the objection.
(f) Form of preductionProduction. Unless the parties otherwise agree or the court
otherwise orders:

(1)-_the responding party shall produce the information in a form in which it is
ordinarily maintained or in a form that is reasonably useful;

(2)-_if necessary, the responding party shall also produce any specialized software,

material, or information not ordinarily available so that the requesting party can
access and use the information in its ordinarily maintained form; and

13



(3)-_a party need not produce the same electronically stored information in more than
one form.

hy
(g) Limitations on disecoveryDiscovery.

__ (1)-_A party may object to discovery of electronically stored information from sources
that the party identifies as not reasonably accessible because of undue burden or
expense. In its objection the party shall identify the reason for such_undue burden
or expense.

__ (2)-_On motion to compel discovery or for a protective order relating to the discovery
of electronically stored information, a party objecting bears the burden of
showing that the information is from a source that is not reasonably accessible
because of undue burden or expense.

____(3)-_The court may order discovery of electronically stored information that is from a
source that is not reasonably accessible because of undue burden or expense if the
party requesting discovery shows that the likely benefit of the proposed discovery
outweighs the likely burden or expense, taking into account the amount in
controversy, the resources of the parties, the importance of the issues, and the
importance of the requested discovery in resolving the issues.

(4)-_If the court orders discovery of electronically stored information under
subdivision (h)(3) it may set conditions for discovery of the information,
including allocation of the expense of discovery.

(5)-_The court shall limit the frequency or extent of discovery of electronically stored
information, even from a source that is reasonably accessible, if the court

determines that:

(A)-_it 1s possible to obtain the information from some other source that is more
convenient, less burdensome, or less expensive;

(B)-_the discovery sought is unreasonably cumulative or duplicative;

(C)-_the party seeking discovery has had ample opportunity by discovery in the
proceeding to obtain the information sought; or

(D)-_the likely burden or expense of the proposed discovery outweighs the likely
benefit, taking into account the amount in controversy, the resources of the
parties, the importance of the issues, and the importance of the requested
discovery in resolving the issues.

14



(h) Claim of privilegePrivilege or pretectionProtection after preduetienProduction.

A claim of privilege or protection after production of electronic data under these
supplemental rules shall be governed by Rule of Civil Procedure (26)(b)(5) unless the
application of that rule is modified by agreement of the parties or by order of the court.
)
(i) _Subpoena for preduetionProduction.

(1)-_A subpoena in a civil proceeding may require that electronically stored
information be produced and that the party serving the subpoena or person acting
on the party’s request be permitted to inspect, copy, test, or sample the
information.

(2)-_Subject to subsections (31)(3) and (1) (4), subdivisions (f). (g), h)-and (zh) apply to

a person responding to a subpoena under subsection (31)(1) as if that person were

a party.

(3)-_A party serving a subpoena requiring production of electronically stored
information shall take reasonable steps to avoid imposing undue burden or
expense on a person subject to the subpoena.

(4)-_An order of the court requiring compliance with a subpoena issued under this
rule must provide protection to a person that is neither a party nor a party’s officer
from undue burden or expense resulting from compliance.

Rule 27. Depositions to Perpetuate Testimony

(a) Before an Action OrPending-Appealls Filed.

{ay Betore Aetion-___ (1)-__ Petition. A person who desireswants to perpetuate his—ews
testimony er—that—ofanether—person—regardingabout any matter that—may—be
cognizable in amya court of this state may file a verified petition in the circuit
court in the county eftheresidenee-ofwhere any expected adverse party_resides.
The petition shall-be-entidedinthe name—of the pettionerand-shallshow=—(H
must ask for an order authorizing the petitioner to depose the named persons in
order to perpetuate their testimony. The petition must be titled in the petitioner’s
name and must show:

(A) that the petitioner expects to be a party to an action cognizable in a court
mof this state but iscannot presently unable—te-bring it or cause it to be

brought;—+2}
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(B) the subject matter of the expected action and histhe petitioner’s interest

(C) the facts which—he—desiresthat the petitioner wants to establish by the
proposed testimony and histhe reasons fer-desiring-to perpetuate it;—4}

(D) the names or a description of the persons kewhom the petitioner expects
willto be adverse parties and their addresses, so far as known; and-5)

(E) the namesname, address, and add—resses—ef%he—perse&s—te—be—e&amt&ed%&d

the-expected substance of the testimony which-he-expeetstoeliettfrom—of
each;—and—shallaskforan—orderauthorizine the petitonerto—take—the

thefeﬂa—fe%tkr&efdeﬁleserrbed—ﬁkthe—pe&ﬂeﬂ— At least 2921 days before the date

of-hearing;the- date, the petitioner must serve each expected adverse party with
a copy of the petition and a notice stating the time and place of the hearing. The
notice shallmay be served either withininside or witheutoutside the state in the
manner provided in- Rule 4-+fet. If that service efsummensbutitsuchservice
cannot be made with duereasonable diligence be-made-upon—any-on an expected
adverse party-named-in-thepetitionr, the court may make-saeh-order asisjustfor
service by publication or otherwise;—and-shall. The court must appoint;#er—_an

attorney to represent persons not served in the manner provided in—Ktﬂe—%

fepfeseﬁted—s-ha-l-l— Rule 4 and to cross-examine the deponent— 1f an unserved

person is not otherwise represented. If any expected adverse party 1s 2 minor or

is incompetent,-the-provisions-of-_Rule 17(b)-apphy-_applies.’

(3)-.Order and Examination.—If the—eeurt—is—satisfied that the—perpetuation
ofperpetuating the testimony may prevent a failure or delay of justice, i#t-—shalt
makethe court must issue an order destgnatingthat designates or
deseribingdescribes the persons whose depositions may be taken-and-speeifying,

specifies the subject matter of the examinationrexaminations, and_states whether
the depesttten—shalldepositions will be taken wpen-eral-examinatienorally or by

written interrogatories. The depositions may then be taken Heeerda&ee
withunder these rules, and the court may makeissue orders ef—the—charaeter

proevided—forlike those authorized by Rules— 34— and- 35. Fer—the—purpese—of

applyine-A reference in these rules to depesttionsforperpetuatingtestimony;each
referenee—therein—to-the court in—whieh-thewhere an action is pending shall-be

deemed-torefertemeans, for purposes of this rule, the court #-whichwhere the
petition for suehthe deposition was filed.??
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(4) Yseof Using the Deposition._If a deposition to perpetuate testimony is taken

under these rules or if;-altheughnetse-taken;+t the deposition would_otherwise

be admissible in the courts of this state, it may be used in any action involving
the same subject matter subsequently brought in a circuit court of this state in

accordance with the-previstons-of-Rule 32(a).>

(b)-_Pending Appeal . I

1)

In General. The court where a 1udgment has been rendered may, if an appeal has

(2)

been taken

rendered-may-alowthe-taking-of the-depeosittons-efor may still be taken, permit

a party to depose witnesses to perpetuate their testimony for use in the event of

further proceedings in thethat court. Jasueh-ease-the

Motion. The party who desireswants to perpetuate the-testimony may smake—=a

metion—tn—the—eireniteourtmove for leave to take the depositions, apenon the

same notice and service thereefas if the samreaction were pending in that court.

The motion shallmust show—{H-:
(A) the namesname, address, and addresses—ofpersons—to—be—examined—and

theexpected substance of the testimony which-he-expeetsto-elicttfromeach;
{2)-of each deponent; and

3)

(B) the reasons for perpetuating theirthe testimony.

Court Order. If the court finds that the-perpetaation-ofperpetuating the testimony

is-proper-to—avetdmay prevent a failure or delay of justice, #the court may make
anrorder-allewingpermit the depositions to be taken and may makeissue orders of

the-characterprovidedforbyRulelike those authorized by Rules 34 and 35;and
fhefeﬂpen—she The deposmons may be taken and used m—%he—s&me—m&m&eﬁﬂd

aettons-as any other deposulon taken in a pendmg iathe-circuit court- action.’

(c)-_Perpetuation by an Action.- This rule does not limit ¢hea court’s power efa—eeurtto
entertain an action to perpetuate testimony.>>
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Rule 28. Persons Before Whom Depositions May Be Taken.

(a)-_Within this-State-andElsewherei-the United States.

(1) In General. Within this—state—and—elsewhere—+n—the United States or within—a
territory or insular possession subject to the—deminten—ef—the—United States;
depesitions-shall jurisdiction. a deposition must be taken before-:

(A) an officer authorized to administer oaths either by the lawslaw of this

Statestate, federal law or etby the law in the place where—theof examination—s
held;: or-before

(B) a person appointed by the court #—whichwhere the action is pendlng—A
person-so-appointed-haspower to administer oaths and take testimony.?

(2) Letter Rogatory, Commission. Circuit courts are authorized to issue letters rogatory,

commissions, e.g., for use in other states when required.

(3) _ Definition of “Officer.” The term “officer” in Rules 30, 31, and 32 includes a
person appointed by the court under this rule or designated by the parties under

Rule 29(a).”

(b)-_In a Foreign StatesorCountries—naCountry.
g Country.

(1) In General. A deposition may be taken in a foreign state-er-country;-depesttions
may-be-taken{H-

(A) under an applicable treaty or convention;

(B) under a letter of request, whether or not captioned a “letter rogatory”;

(C) on notice, before a person authorized to administer oaths either by federal

law or by the law in the place where-theof examination-is-held—eitherby
thedaw—thereofor by the Jaw-ot the United-States;or{2)}- or

(D) before a person commissioned by the court;-and-a-persen—so-commissioned
shall- have-the pewer by virtue-ofhis-ecommisston to administer any necessary
oath and take testimony;—er—3)—pursuant—to—any—appheabletreaty—or

G@ﬂ’b‘eﬂ'ﬁ'ﬁ'ﬁ—

(2) Issuing a_Letter of Reguest or_a Commission. A letter of reguest, a commission,
eemmisma—eﬁ—le&er—eﬁeqﬂe&%sha}l—be—ts&&ed—both may be 1ssued >
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(A) on appropriate terms after an application and notice of it;*’ and-en—terms

(B) without a showing that arejust-and-appropriate—ttisnotrequisite—to—the
1ssuance—of a—commission—or—a—letter—of request—thatthe—taking ef-the
deposition in any—etheranother manner is smpraetiealimpracticable or
inconvenient;-and-both-acommisstonand-aletterof request-may be-issued
m—pfeper—e&ses—A_

(3) Form of a Request, Notice, or Commission. When a letter of request or any other
device is used according to a treaty or convention, it must be captioned in the
form prescribed by that treaty or convention.”” A letter of request may be

addressed “To the Appropriate Authority in [name of country]. A deposition

notice or a commission saymust designate by name or descriptive title the person

before whom the deposition is to be taken-ettherbyname-or-deseriptive-title—A

(4) Letter of the—ceountry)When—aletterof request—or—anyotherdeviceis—used

preseribed—by—that—treaty—or—econvention-Request—Admitting Evidence. Evidence

obtained in response to a letter of request need not be excluded merely because
it 1s not a verbatim transcript, because the testimony was not taken under oath,
or because of any similar departure from the requirements for depositions taken
within the United States under these rules.*

(c)-Eer__Depositions and Production of Documents and Things for Use in

Foreign Countries.*

(1) In General. A party desiring to take a deposition or have a document or other

thing produced for examination athis-state;-for use in a judicial proceeding in a

foreign country; may preduce-to-ajudge-offile in a circuit court a letter rogatory
or other request by a foreign or international tribunal authorizing the taking of
the deposition or production of the document or thing.*’

(2) Where Filed. The letter rogatory or other request by a foreign or international
tribunal must be filed in the circuit court in the county where the witness or
person in possession of the document or thing to be examined resides or may be

found-.*

(3) Service of Notice of Filing. Notice of filing the letter rogatory;—appropriately
authentieated;—authorizing—the—taling—efsueh_or other request by a foreign or

international tribunal must be served on the person whose deposition is to be
taken or preduetionwho is in possession of suehthe document or other thing on

notice-dulyserved:whereapon-it-shallto be produced for examination.*

19



(4) _ Judge to Issue Subpoena to Attend; Contempt. Upon the dutyfiling of the eeurt
toletter rogatory or other request by a foreign or international tribunal the circuit

judge must issue a subpoena requiring the witness to attend at a specified time
and place for examination. fn—ease-effatlure-ofthe-If a witness fails to attend or

refasalrefuses to be sworn or to testify or to produce the document or thing

requested the court may find the witness in contempt @—Dﬁqﬂahﬁ%ﬂeﬂ—&f

(d) Disqualification. A deposition must not be taken before a person who is any party’s
relative, emplovee, or attorney; who is related to or employed by any party’s attorney;

or who is financially interested in the action.”’

Rule 29. Stipulations Regarding Discovery Procedures.
Unless the court orders otherwise, the parties may by written-stipulation-H-:

(a) provide that depositions may be taken before any person, at any time or place,
upon any notice and in any manner and when so taken may be used like any

other depositions; and 2)medify-the-proceduresprovided-by-theserulesforother
methods-of-discovery:

(b) modify the procedures provided by these rules for other methods of discovery.
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Rule 30. Depositions Upenby Oral Examination.

(a)-_When Depesitionsa Deposition May Be Taken.—After—commencement—of—the
action;any
(1) Without Leave. A party may-take-the-testimony-of, by oral questions, depose any

person, including a party, by-depesittonupon-oral-examination—Leave-of court;
eranted—with—er—without netiee;—leave of court except as provided in Rule

30(a)(2).>

(2)  With Leave.

(A) In General. Leave of court must be obtained endy-if the plaintiff seeks to take
a deposition prior to the expiration of 30845 days after service of the
summons and complaint upon any defendant or if service is made under

Rule 4(e}-exeept-thatleave).>
(B) Deposition of person confined in prison. The deposition of a person confined in

prison may be taken only by leave of court on such terms as the court

prescribes.s5

(C) Exceptions. Leave is not required-4 if-

(i) _a defendant has served a notice of taking a deposition or otherwise

sought discovery;-er{2)-if speetat-;>°

(ii) the notice of deposition provided in Rule 30(b) states that the person
to be deposed is about to go out of this state, or is about to go out of
the United States, and will be unavailable for examination unless the
deposition is taken before expiration of the 45 day period, and the

notice #—grvenasprovidedin—subdiviston{(bH 2ot this+rale—Thesets

forth facts to support the statement.>’

(3) Subpoena to Compel Attendance. The deponent’s attendance efa—witress-may be

compelled by subpoena asprevidedinunder Rule 45:-buta. A subpoena is not
necessary if the wwitressdeponent is a party or a person designated under

subdivision (b)(6) of thlS rule to testlfy on behalf of a party %W

(b)-_Notice of Examination;-Generalthe Deposition; Other Formal Requirements:
Speetal-.
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(2)

Depesrﬁeﬂ—ef—gfg—&mﬁﬁeﬂ—él—} In Geneml A party éeﬂﬂﬁgwho wants to take

the-depesttion—ofanydepose a person wpenby oral examinatien—shall-questions
must give reasonable written notice -witig-to every other party-te-the-aetion-.

The notice shallmust state the time and place fer-takingof the deposition and, if
known, the_deponent’s name and address—ef—each—persen—to—be—examined;—+

knewnand+t. If the name is retknewn;unknown, the notice must provide a
general description sufficient to identify himthe person or the particular class or
group to which hethe person belongs.*

Producing Documents. It a subpoena- duces-_tecum-_is to be served on the persen

(3)

to—be—examineddeponent, the designation—et—the—materials to—be
predueeddesignated for production, as set ferthout in the subpoena-shall, must be
attachedto-orineladedlisted in the noticeA2)Feaveofcourtisnotrequiredfor
the-taking-of a-depesition-byplaintdf or in an attachment.®” The notice to a party

deponent may be accompanied by a request under Rule 34 to produce

documents and tangible things at the deposition. The procedure of Rule 34 shall

apply to the request. The court may on motion, with or without notice, allow a

shorter or longer time.subdiviston{ay+#>

Method of Recording.

certiffeation—3)The-party-takinethe-depeosittonshallmust state in the notice
the method by-whtehfor recording the testimony-shall-berecorded. Unless

the court orders otherwise, itestimony may be recorded by seund;—seund-
and-visaalaudio, audiovisual, or stenographic means;-and-the. The noticing

party taking-the-depeositton—shall-bearthe—eeost-otbears the recording costs.
Any party may arrange fer-a—transeription—to be-madefrom—therecording
eftranscribe a deposition-taken-by-nonstenographic-means.*

(B) Additional Method. With prior notice to the deponent and other parties, any

party may designate another method te—reeerdfor recording the-depenent's
testimony in addition to the—methedthat specified byin the persen

takineoriginal notice. That party bears the depesttton—IFheexpense of the
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additional record or transcript shall-be-madeatthat-party'sexpense—unless

the court orders otherwise-erdess-.%’

(4) OSnless-otherwiseagreed-bythe- By Remote Means. The parties;—_may stipulate—

(5)

or the court may on motion order—that a deposition shallbe taken by telephone
or other remote means. For the purpose of this rule and Rules 28(a), 37(a)(2),

and 37(b)(1), the deposition takes place where the deponent answers the

guestions.64

Officer’s Duties.

(A) Before the Deposition. Unless the parties stipulate otherwise, a deposition must

be conducted before an officer appointed or designated under Rule 28-and
shall. The officer must begin the deposition with a—an on-the-record

statement en-therecord-by-the-officer-that includes:

(i) the effieer’sofficer’s name and business address;-B}

(ii) the date, time, and place of the deposition;{cy

(iii) the deponent’s name-ef-;

(iv) the depenent;{P)theofticer’s administration of the oath or aftirmation
to the deponent; and{E}anidentification

(v)__the identity of all persons present.®

(B) Conducting the Deposition; Avoiding Distortion. If the deposition is
recorded ether-thannon-stenographically, the officer shallmust repeat the items
Ar-threugh—+(Cin Rule 30(b)(5)(A)(1)—(ii1) at the beginning of each unit of
recorded-tape-or-otherthe recording medium.

_The deponent’s and attorneys’ appearance or demeanor ef—depenents—er
attorpeys—shallmust not be distorted through eamera—er—seund-recording

techniques.®®

(C) After the Deposition. At the end of €hea deposition, the officer shallmust state

on the record that the deposition is complete and shallmust set ferthout any
stipulations made by eeunsel-coneerning-the attorneys about custody of the

transcript or recording and of the exhibits, or eeneerningabout any other
pertinent matters.5)Fhe-notice-to-aparty-deponent-may beaccompanted
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(6)

Notice or Subpoena Directed to an Organization. {6)A—partymayinhis-In its
notice and-n—theor subpoena, a party may name as the deponent a public or

private corporation-et, a partnership-et, an association-et, a governmental agency,
or other entity and must describe with reasonable particularity the matters en
whiehfor examination-is—requested—In-that-event—the. The named organization
se—named-shallmust then designate one or more officers, directors, or managing
agents, or designate other persons who consent to testify on its behalf; and it may

set forth;for—each—person—designated;out the matters on which heeach person

designated will testify. A subpoena shallmust advise a nen-partynonparty
organization of its duty to make sueh-athis designation. The persons se-designated

shallmust testify as—te-mattersabout information known or reasonably available to

the organization. This subdivisten—{bHparagraph (6) does not preclude taking-a
deposmon by any other procedure autherizedallowed by these rules. Qﬁ—”lihe

(c)-_Examination and Cross-Examination; Record of the Examination;
Objections; Written Questions.

(1) Examination;:Ouath;-Objeetions— and Cross-Examination-. The examination and

cross-examination of withesses#ray-a deponent proceed as permittedthey would
at the-trial under the pfeﬂﬂeﬂs—eﬁt-he—Arkansas Rules of Evidence, except Rule

(2)

en-After puttlng the deponent under oath or afﬁrmatlonﬂﬂel—s-ha-l-l— the ofﬁcer
must record the testimony by the method designated under Rule 30(b)(3)(A).
The testimony must be recorded by the officer personally; or by serreerea person

actlng in the presence and under hﬁthe direction and-inhis-presence;record-the

objeetions-made-of the officer.””

Objections. An objection at the time of the examination—te—the—whether to

evidence, to a party’s conduct, to the officer’s qualifications-etthe-officertaking

the—depesttion, to the manner of taking it;—te—the—evidencepresented;—to—the
conduet-of-any-partythe deposition, or to any other aspect of the preceedings;
shalldeposition—must be noted by—the—officer—upeonon the record—et—the
depesttion;, but the examination shall-preeceed;—withstill proceeds; the testimony
beingis taken subject to the-ebjections—tattenany objection.”” An objection must

be stated concisely in a nonargumentative and nonsuggestive manner. A person
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may instruct a deponent not to answer Ol’llV when necessary to preserve a

privilege, to enforce a limitation ordered by the court, or to present a motion
under Rule 30(d)(3).”!

(3) Participating Through Written Questions. Instead of participating in the oral
examination, parttesa party may serve written questions in a sealed envelope on

etther-the party taking the deposition-ta—whieh-event-he, who shall {H-transmit

saehthe questions to—the—eoffice,—or{2)—direetly—upon the officer, wheo—shall
propound—them—to—the—witnessor on the officer. The officer must ask the

deponent those questions and record the answers verbatim.”

(d)-Se¢heduleand-_ Duration; Sanction; Motion to Terminate or Limit

(1) Duration. Unless otherwise stipulated or ordered by the court, a deposition is
limited to seven hours. The court may by order limit the time permitted for the
conduct of a deposition, but must allow additional time if needed fer—a—fair
examination—eofto fairly examine the deponent or if the deponent—et, another

person, or any other circumstance impedes or delays the examination {3} the”

(2) Sanction. The court finds—thatanyimpediment—delay,—or—other—conduethas
frastrated-thetairexamtaton-of the-depenenttemay impose upon-thepersons
responsible- i I — i expenses
attorneystattorney’s fees incurred by any parttes—asparty—on a result
thereef{4person who impedes, delays, or frustrates the fair examination of the
deponent.”

(3)  Motion to Terminate or Limit.

(A) Grounds. At any time during a deposition, en—etien—of-a—party-or-ef-the

deponent and-apen-a-shewingor a party may move to terminate or limit it
on the ground that the-examinationit is being conducted in bad faith or in

stteha manner asthat unreasonably te-anney,—embarrassannoys, embarrasses,
or eppressoppresses the deponent or party;—the-eeurt. The motion may be
filed in whiehthe court where the action is pending-may-erder. If the ofheer
conducting—the —examination—to—eease—forthwith—frem—talangobjecting
deponent or party so demands, the deposition; must be suspended for the

time necessary to obtain an order.”

(B) Order. The court may order that the deposition be terminated or may limit
theits scope and manner ofthe-taking-of the-depesition-as provided in Rule
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26(c). If terminated, the eorder—made—terminates—the —examination;
stdeposition may be resumed thereafter-only apen-theby order of the court

m-whiehwhere the actlon is pending. —Upeﬂ—dem%ﬁd—ef—ehe—ebjeemrg—p&f?y

...................

(C) Award of Expenses. Rule 37(a)(4) applies to the award of expenses-ineurred

inrrelationto-the-meotion-.”’

(e)-_Review by the Witness; Changes:Signing—tHrequested.

Review; Statement of Changes. On request by the deponent or a party before

completten—of—the deposition_is_completed, the deponent shalhavemust be
allowed 30 days after being notified by the officer that the transcript or recording

(B) if there are changes in form or substance, to sign a statement reeiting

suehlisting the changes and the reasons givenbythe-depenentfor making

1)
is available in which-:
(A) to review the transcript or recording;’® and;
them.”
(2)

Changes Indicated in the Officer’s Certificate. The ofticer shallindieatemust note

in the certificate prescribed by subdiviston-Rule 30(f)(11) whether anya review

was requested and, if so, shallappendmust attach any changes made—-by—the
deponent makes during the_30-day period-attewed:.>"

(f)-__Certification—by—Ofhicer; Exhibits; Copies;—Notice—of of the Transcript or
Recording; Filing.

(1)

Certification. The officer shalmust certify in writing that the witness was duly

sworn by-himand that the deposition is—a—trae—reeord-efaccurately records the

witness’s testimony-given-by-the-witness—his. The certificate shall-bein—writing
aﬂdmust accompany the record of the depos1t1on—"11he—e£ﬁeeﬁshal-l—pl&ee—t-he

(2) Documents and Tangible Things.
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(A)

Originals and Copies. Documents and tangible things produced for inspection

during the-examination-ofthe-witnessshall-upen-thea deposition must, on
a party’s request-efa-party, be marked for identification and annexedattached

to and-returned—with-the deposition;and-may beinspected-and-copted-by

afy. Any party;—exeeptthat{A) may inspect and copy them. If the person
preduemgwho produced them wants to keep the matertalsoriginals, the

person may-:

(i) _substitute copies to be marked—fer—identification;—i—he—affords—to,

(B)

attached to the deposition, and then used as originals—after giving all
parties a fair opportunity to verify the copies by eemparisorcomparing
them with the originals;-and-B)i+the-personproduecingthe-matertals

m&teﬂ&}s he orlgmals after they are marked—m whlch event the
originals may thes-be used inthesamemanneras if annexedattached

to and-returned-with-the deposition.®?

Order Regarding the Originals. Any party may move for an order that the

ertginaloriginals be anmexedattached to the deposmon Hitts—to-beusedat
trtak—2)pending final disposition of the case.®

(3) Retention of Stenographic Notes; Copies of Transcript or Recording.

(A) Retention of Stenographic Notes. Unless otherwise ordered by the court or

(B)

agreed by the parties, the officer shall retain, for the period established for
transcripts of court proceedings in the retention schedule for efftetalfreelance
court reporters, stenographic notes of  any deposition

takenstenographieally-taken stenographically or a copy of the recording of
any deposition taken by another method. Jpen-payment®

Copies of Transcript or Recording. When paid reasonable charges-therefer, the

officer shallmust furnish a copy of the transcript or other recording of the
deposition to any party or te-the deponent; provided that it shall be the duty
of the party eaustngtaking the deposition-te-be-taken to furnish one copy of
the transcript, or if the deposition was recorded solely by sound or sound-
and-visual as provided for in Rule 30(b)(3), a copy of the recording, to any
opposing party, or in the event there is more than one opposing party, a
copy may be filed with the clerk for the use of all opposing parties;-and-the.
The party filing the deposition shall give prompt notice of its filing to all
other parties.®
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(g)-__Failure to Attend a Deposition or te-Serve a Subpoena; Expenses.

H1tthe A party giving-the notice-of the-takingofwho, expecting a deposition fails-te-attend
and—proceed—therewith—and—anetherparty—to be taken, attends in person or by an
attorney parstantto-thenoticethe-ecourtmay erderthe parey-gtvine the noticeto-pay
such-otherparty-therecover reasonable expenses meuﬁed—byhh}rﬁﬁd—hm&eﬁteﬁﬁfor
attendlng, 1nclud1ng feaseﬂa-b}e—&&emey—s ttorney fees—éZ%—LPt—he—p&r&y—gﬁlmg—ehe

reasonable-attorney'sfees:, if the noticing party failed to:

(1) attend and proceed with the deposition; or

(2) serve a subpoena on a nonparty deponent, who consequently did not attend.*”

Rule 31. Depositions Upenby Written Questions.

(a)-ServingQuestions; Notice—_ When a Deposition May Be Taken.

(1)-Any__ Without Leave. A party may-take-the-testtmrony—of, by written questions,
depose any person, including a party, by—depesttion—upeon—written—questions
without leave of court except as provided in paragraph{2)—Theattendance—of

S—B€h—f€ffﬁ5ﬂ-§—€h€—€6ﬂf%pf€%€ﬂ-bes— 1(3)[2) s

(2)-Aparty-__ With Leave.

(A) Deposition Prior to Expiration of 45 Days After Service of Summons and
Comvlaznt Leave of court must ebtaiﬂ—leave—ef—eeuftbe obtained 1f the

sﬁpﬂ&aﬁeﬂ—ef—ehe—paf&es,ﬁ—plaintiff seeks to take a deposition by written

questions prior to the expiration of 30845 days after service of the summons
and complaint upon any defendant or if service is made under Rule 4(e};
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(B) Deposition of Person Confined in Prison. The deposition of a person confined

in prison may be taken only by leave of court on such terms as the court
prescribes.”

(C) Exceptions. Leave is not required if-:

(i) _a defendant has served a notice of taking a deposition or otherwise

sought discovery;-erifspeetal;”!

(3)

(ii) the not1ce iS—g-lVeHSOf dep051t10n prov1ded in Rule 30(b}62§—8}—A

address) states that the person to be deposed is about to go out of %he

person—whe-this state, or is about to answer-them;lneowngo out of
the United States, and i#the-nameisnotknown;will be unavailable for

examination unless the deposition is taken before expiration of the 45
day period, and the notice sets forth facts to support the statement.”?

Service; Required Notice. A party who wants to depose a person by written

4)

questions must serve them on every other party, with a notice stating, if known,
the deponent’s name and address. If the name is unknown, the notice must
provide a general description sufficient to identify himthe person or the particular
class or group to which kethe person belongs;-and-B}. The notice must also state
the name or descriptive title and the address of the officer before whom the

deposition is-te-be-taken—A-depositton-upon—written—questtons—maywill be taken
e,

(5)

Questions Directed to an Organization. A public or private corporation—et, a
partnership—e, an association, or_a governmental agency may be deposed by

written questions in accordance with the-previstensof-Rule 30(b)(6). {4 Within

Questions from Other Parties. Any questions apen-al-to the deponent from other

parties—WAithin must be served on all parties as follows: cross-questions, within
14 days after being served with the notice and direct questions; redirect questions,

within 7 days after being served with cross--questions;-a-party-may-serve-redirect
; and recross-questions-apen—-at-etherparties—Wathin, within 7 days after being
served with redirect questions;a-party-may-serverecrossquestions-upon-all-other

parttes:. The court may, for good cause-shewn—enlarge, extend or shorten the
time-these times.”
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(b) Dehverv to the Oﬂicer%e%kehpveﬁpeﬂseﬁﬂd—Pfep&fe—Pceeefdﬂ%—eepy—ef—Ehe

. : ; Officer’s Duties.
The party tﬂkmgwho notlced the dep051t10n must dehver to the ofﬁcer destenated-na

copy of all the questions served and of the notices-whe-shall. The officer must promptly
proceed prempthy-in the manner provided byin Rule 30(c), (e}). and (f) to-:

(1) take the deponent’s testimony ef-the-witress-in response to the questions-and-te

(2) prepare; and certify and-fle-ermail-the deposition; and

(3) send it to the party, attaching theretea copy of the eepy—questions and of the
Lot ot thegrtestio s receteed-bebims

(c)-Ceptes;-__ Notice of Completion or Filing.—Fhe-partyeausing

(1) Completion. The party who noticed the deposition must notify all other parties
when it is completed.”

(2) Filing. A party who files the deposition te-be-taken—shallfurnish-ene—eopymust
promptly notify all other parties of the depesitton—to—any-opposingparty—orif

Rule 32. Use-OfUsing Depositions Inin Court Proceedings.
(a)-Yse-efUsing Depositions.

(1) In General. At the—trial-erupon—the-a hearing ef-a—-metien—or trial, all or an
meeflee&eefy—pfeeeeéf&gﬁﬂy—part er—a—l—l—of a dep051t10n—se—ﬁaﬁﬁé1ﬁﬁﬁb}e—&ﬁéer—t-he—fu-}es

may be used

agamst afya party wheon these condltlons

(A) the party was present or represented at the taking of the deposition or she

had reasonable notice thereefinaceordance-withany-of it

(B) it is used to the fellewingprevistons:{Hextent it would be admissible under

the Arkansas Rules of Evidence if the deponent were present and
testifving:”” and
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(2)

(3)

Impeachment and Other Uses. Any party may use a deposition maybe-used-by

any-party-for-the purpese-of contradicting-orimpeachingto contradict or impeach
the testimony efgiven by the deponent as a witness, or for any other purpose

permittedallowed by the Arkansas Rules of Evidence.{2)-Fhe-'%

Deposition of Party, Agent, or Designee. An adverse party may use for any

4)

purpose the deposition of a party or ef-anyone who, at-the-time-oftakingthe
depesitton-when deposed, was anthe party’s officer, director, ex-managing agent,

or a—pefseﬂ—éﬁignafeddemgne under Rule 30(b) (6) or 31( Fto—testHy-onbehalt

Unavailable Witness. A party; may be—used—by—an—adverse—partyuse for any
purpose-{3}-Fhe_the deposition of a witness, whether or not a party, may-be-used
by-anypartyforanypurpese-if the court finds:

(A)-_that the witness is dead;-er1%

(B)-_that the witness is at-a—greater-distaneemore than 100 miles from the place
of hearing or trial or he&ﬂﬂg—%ls out-ofthisstateoutside the United States,
unless it appears that the witness’s absence ef-a—witness-was procured by the

party offering the deposition;-er=

(C)-_that the witness is—anable—tecannot attend or testify because of age, illness,

infirmity, or imprisonment;-er"*

(D)_that the party offering the deposition hasbeenunable-te-could not procure

()

the witness’s attendance efthe-witress-by subpoena;'® or

(E)-uponappheation__on motion and notice, that sweh—exceptional
circumstances exist-as—to-make it desirable; i
with due regard to the importance of pfeseﬁﬁﬂg—ehehve testimony eof
witresses—orally—in open court;—to aHewpermit the_deposition to be

used. '

Limitations on Use.

(A) Deposition Taken on Short Notice. A deposition te-be-ased-must not be used

against a party who, having received less than 14 days’ notice of the
deposition, promptly moved for a protective order under Rule 26(c)(1)(B)

requesting that it not be taken or be taken at a different time or place—and
this motion was still pending when the deposition was taken.'"”
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(B) Unavailable Deponent; Party Could Not Obtain an Attorney. A deposition taken

(6)

without leave of court pursuant—te—a—netice—under the unavailability

provision of Rule 30(ba)(2)}shalt)(C)(i1) must not be used against a party
who demenstratesshows that, when served with the notice, it swas—anable

through-the-exereise-of diligeneetocould not, despite diligent efforts, obtain
eounselan attorney to represent it at the taking-etthe-depositionsser-shall

108

Usmg Part of a depeﬂ&eﬂ—be—asedﬂgﬂiﬂst—Devosztwn If a party whe—havmg

metionis-pendingat-the-time-the-depeosittonis-held{4tofters in evidence only

part of a deposition-is-efferedi-evidence by-aparty, an adverse party may require

himthe offeror to introduce amy—other part—which—eughtparts that in fairness

toshould be considered with the part introduced, and any party may itself

introduce any other parts.'*

bstittion of e Bl

(7) _Substituting a Party. Substituting a party under Rule 25 does not affect the right
to use depesitionsa deposition previously taken;.'"
(8) Deposition Taken in an Earlier Action. A deposition lawfully taken and, when

anaettonif required, filed in any federal— or state-court efthe United-States-or-of

any—state—has—been—dismissed—and—anotheraction may be used in a later action
involving the same subject matter is-afterward-breought-between the same parties,
or their representatives or successors in interest, al-depesttionstawtallyto the same

extent as if taken in the fermetlater action-may-be-usedinthelatterasitoriginally
taken—therefor-=. A deposition previously taken may also be wused as

permittedallowed by the Arkansas Rules of Evidence ™™

(b)-_Objections to Admissibility. Subject to the—previstons—ofRuteRules 28(b) and
subdiviston-32(d) (3y-efthisrule;-). an objection may be made at the—trtal-ora hearing
or trial to reeetvingirevideneethe admission of any deposition er-part-thereofforany
reason—which—wouldrequiretheexcluston—-ot the—evideneetestimony that would be

inadmissible if the witness were thea-present and testifying.

112

(c)-_Form of Presentation. Exeept—as—otherwise—direeted—byUnless the court_orders

otherwise, a party effeﬂﬂgmust Drov1de a transcrmt of any deposmon testimony

eeﬂﬂ;fepefter—ffem—ehe—ﬁeﬂsfeﬂeg&&p%ﬁeee&émg—the testimony in non-transcript

form as well. On any party’s request-efany-party-tn-a-case-tried-beforeajury, deposition

testimony offered in a jury trial for any purpose other than fer-impeachment purposes

32



shallmust be presented in rensteregraphtenon-transcript form, if available, unless the

court for good cause orders otherwise. '

(d)-Effeet-of Errorsand-trregularitiesin Pepositions{H-As- Waiver of Objections.'*

(1) To the Notice. All-errorsandirregularitiesAn objection to an error or irregularity
in t—he—ﬂe{—}ee—fer—takmg—a deposition arenotice is waived unless written-objeetion
is-promptly served #penin writing on the party giving the notice. >

ofthe Officer’s Ouallf' cation. An ob]ectlon based on d1squal1ﬁcat10n of the ofﬁcer

before whom ta deposition is to be taken 1s waived andessif not made-:

(A) before the-taking-ofthe deposition begins;''® or-as-seon-thereafteras

(B) promptly after the basis for disqualification becomes known or—eeuld-be
diseovered, with reasonable diligence:, could have been known.!'"”

(3)-As-___To the Taking Ofof the Deposition.

(A)-Objeettons__ Objection to the-competeney—of-a—witness Competence, Relevance,

or Materiality. An objection to a deponent’s competence—or to the

competeney—relevaneycompetence, relevance, or materiality of testimony
are—is not waived by a failure to make themthe objection before or during

he taking—ef—the-deposition, unless the ground efthe—ebjection—is—one
Whiehfor it might have been ebviated-erremevedifpresentedcorrected at

that time .18

(B)-Errorsand-irregularitiesoeceurring Objection _to _an Error or Irregularity. An

objection to an error or irregularity at hean oral examination #ais waived if:

(i) it relates to the manner of taking the deposition, #the form of the
questtonsa_question or answers;transwer, the oath or affirmation, e

seasonable-objectton—theretoismade-atthetakineofa party’s conduct,

119

or other matters that might have been corrected at that time;'"” and

(i) it is not timely made during the deposition.!2

(C)-Objeetrons__ Objection to a Written Question. An objection to the form of a
written guesttons-submittedquestion under Rule 31 areis waived wnlessif
not served in writing s#peron the party prepeunding-themsubmitting the
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question within the time allewed—for serving the—sueceeding—ereoss—or
etherresponsive questions and—or, if the question is a recross-question,

within 57 days after service—of-theJast-questions—authorized:being served

with it.'?!

_ ()As—___ To CompletionAnd RetarnOf Completing and Returning the Deposition.

Errors—and—rregularittes—nAn objection to how the manner—in—which—the
testimony—is—officer transcribed er—the depesttion—istestimony—or prepared,
signed, certified, sealed, indersed;+transmittedfledendorsed, sent, or otherwise
dealt with bythe-officerunder Rules 30-and31arethe deposition—is waived
unless a motion to suppress the-depositton-orsomepart-thereofis made promptly

after the error or irregularity becomes known or, with reasonable premptress
aftersuchis-or-with-due-diligence-might, could have been aseertained-known.'*
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Rule 33. Interrogatories Toto Parties.

(a) In General.

(1) Awailability. Interrogatories may, without leave of court, be served upon the

plaintiff after commencement of the action and upon any other party with or

after service of the summons and complaint upon that party.'?

(2) Number.

(A) In any case in which initial disclosures are required by Rule 26(a)(1), unless
otherwise stipulated or ordered by the court, a party may serve on any other
party no more than 35 written interrogatories, including all discrete
subparts.'*

(B) In any domestic relations case, unless otherwise stipulated or ordered by the
court, a party may serve on any other party no more than 50 written
interrogatories, including all discrete subparts.'*

(C) Leave to serve additional interrogatories may be granted to the extent
consistent with Rule 26(by-)(1) and (2)."%

(3) Scope. An interrogatory may relate to any matter that may be inquired into under

Rule 26(b). An interrogatory is not objectionable merely because it asks for an
opinion or contention that relates to fact or the application of law to fact, but the

court may order that the interrogatory need not be answered until designated
127

discovery is complete, or until a pretrial conference or some other time.

(b) Answers and Objections.{4}

1)

Responding Party. The interrogatories must be answered:

(A) by the party to whom they are directed;'* or

(B) if that party is a public or private corporation, a partnership, an association,

(2)

or a governmental agency, by any officer or agent, who must furnish the
information available to the party.'*’

Time to Respond. The responding party must serve its answers and any objections

within 30 days after being served with the interrogatories, except that a defendant

must serve a response within 30 days after being served with the interrogatories
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or within 45 days after being served with the summons and complaint, whichever
1s longer. A shorter or longer time may be stipulated to under Rule 29 or be

ordered by the court.'

(3) Answering Each Interrogatory. Each interrogatory shallmust, to the extent it is
not objected to, be answered separately and fully in writing under oath;unlessit

is-objected-toinwhich-event-the.”! An objecting party shall state the reasons for

objection and shall answer to the extent the interrogatory is not objectionable.

the—extent—permitted—by—the—rules—of —evidence:'”?> The party answering

interrogatories must repeat each interrogatory immediately before the answer or
133

objection. ™

(4) Objections. An objecting party must state with specificity the grounds for
objection and must answer to the extent the interrogatory etherwise—proper—is

not neeessary—objectionable—mrerely—beesuse—an—answer—to—theinterrogatory

invelves—an—opinton—or—contentton—. > An objection must state whether any
responswe information is being withheld on the basis of that felafes—te—fae&er—ehe

ﬂeedobwctlon 135 AnV ground not be%ﬂﬁwefed—&&alﬂ&er—éeﬂgﬂafed—éﬁeeﬁtefy
has-beencompleted-erunti-stated in a pfefﬂfrl—eeﬂfefeﬂee—er—efher—lafer—ﬁfne—(d-}

timely objection is waived unless the court, for good cause, excuses the failure.'

(5) Signature. The person who makes the answers must sign them, and the attorney

who objects must sign any objections.'?’

(c) Use. An answer to an interrogatory may be used to the extent allowed by the Arkansas
Rules of Evidence."®
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(d) Option to Produce Business Records. Wherelf the answersanswer to an
interrogatory may be derived—or—aseertained—frem—thedetermined by examining,

udltlng, Complhng, abstractmg, or summarlzmg a party s business records ot theparty

%hereeHﬁd—ehe—(mcludmg electromcallv stored 1nformat10n) and if the burden of

deriving or ascertaining the answer iswill be substantially the same for theeither party

SEFV—I—HgJ the ﬁrﬁerreg—aferyﬂs—%%ehe esponding party sewed—ft—tsa—suﬁ:}eteﬁtfxﬁswe%te

e%s—&mmaﬂes—A—s-peerﬁ&&t—leﬂ—s-haH—be- answer by

(1) specifying the records that must be reviewed, in sufficient detail to permitenable

the interrogating party to locate and te—identify;_them as readily as eanthe
responding party could;"*" and

(2) giving the interrogating party servee;—a reasonable opportunity to examine and
audit the records froem—which-the-answer-may beaseertained-and to make copies,

compilations, abstracts, or summaries.'*!

ule Rule 34. Preduetion—OfProducing Documents—And, Electronically Stored
Information, and Tangible Things-And-EntryUpen, or Entering onto Land-Fez,
for Inspection Andand Other Purposes.

(a)-Seepe—Any In General. A party may serve on any other party a request within the
scope of Rule 26(b):'*?

(1)-_to produce and permit the requesting party making—therequest—or—someone
aecting-onhisbehalfor its representative to mspectﬂﬂé—eepy—a_ opy. test, or sample

the following items in the responding party’s possession, custody, or control:

(A) any designated documents {or electronically stored information—including
writings, drawings, graphs, charts, photographs, phene-recerdssound
recordings, images, and other data or data compilations—stored in any
medium from which information can be obtained;translated _either directly

or, if necessary, after translation by the respendentthrough-detectiondeviees
responding party into a reasonably usable form};;'* or-te-tnspeetand-—ecopy;
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(B) any de51gnated tangible thlngs—%‘h—teh—eeﬁsﬂ%ﬂ%e—e%eeﬁ%m—mﬂfﬁeﬁ%ﬁhﬂ&

(2)-_to permit entry ﬂpeﬂonto de51gnated land or other property tn—t—he—pessessieﬂ—ef

Ja a £ A 2 Arvzad Ja A

samplinegpossessed or controlled by the respondmg partv, so that the requesting

party may inspect, measure, survey, photograph, test, or sample the property or

any designated object or operation thereenwithinthe scope-of Rute260n it.'*
(bYfb)) Procedure.{h
( 1) Contents of the Request. The requestmy—w%heﬁt—}eaveuef—ee*ﬁt—besewed—&peﬂ

(A) must describe each—iten—and—eategory—with reasonable particularity—Fhe
requrest-shall_each item or category of items to be inspected;'*®

(B) must specify a reasonable time, place, and manner ef—makingtor the

inspection and for performing the related acts;'*” and

(C) may specify the form or forms in which electronically stored information is
to be produced.'*®

(2)_Responses and Objections.

(A) Time to Respond. The party apento whom the request has-been—served-shall
serve-a—written—responsels directed must respond in writing within 30 days

after the-service—of-therequestbeing served, except that a defendant must

serve a response within 30 days after the service of the request upon him or
within 45 days after the summons and complaint have been served upon

him, Whichever is longer -A-sherter-orlongertime may be-directed-by-the

(B) Responding to Each Item. For each item or category, the response must either
state that inspection and related activities will be permitted as requested—

shaﬂ—be—sated—}fl or state With spec1ﬁc1t¥ the grounds for ob]ecting to th

request, including the reasons. The party responding must repeat each

request immediately before the response or objection.” The responding
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party may state that it will produce copies of documents or of electronically
stored information instead of permitting inspection. The production must
then be completed no later than the time for inspection specified in the
request or another reasonable time specified in the response.'’

(C) Odbjections. An objection is—+rademust state whether any responsive materials
are being withheld on the basis of that objection. An objection to part of an

rtemrer-eategorys;a request must specify the part shall-be-speetfied-and perm
inspection permitted-of the remainingpartsrest.'>

(D) Responding to a Request for Production of Electromcally Stored Information. The

fes-peet—teﬂﬁy—resoonse may state an obJectlon to er—e{-her—éﬂ-&fe—ee—fes-peﬂé

to—the—request—or—anypart—thereof—or—anyfatlarea requested form for

producing electronically stored information. If the responding party objects
to a requested form—or if no form was specified in the request—the party
must state the form or forms it intends to use.'?

(E) Producing the Documents or Electronically Stored Information. Unless otherwise
stipulated or ordered by the court, these procedures apply to pefmﬁ
inspeetton-producing documents or electronically stored information:'

(i) A party must produce documents as reguested{(3)—A—party—whe
producesdocumentsfor-inspeettonshall {Ajthey are kept in the usual

course of business or must organize and label them to correspond

withto the categories in the preduetion—request or-B) produce them

as kept in the usual course of business—H—the—partyseekingdiscovery
who-produces-the documents:;| >

(ii) If a request does not specify a form for producing electronically stored

information, a party must produce it in a form or forms in which it is
156

ordinarily maintained or in a reasonably usable form or forms;"* and

(iii) A party need not produce the same electronically stored information
in more than one form."’

(c)PersonsNotParttes: Non-parties. This rule does not preclude an independent
action against a person not a party for permission to enter upon land. As provided in

Rule 45{b);, a person not a party may be compelled to produce documents or tangible
158

things.
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Rule 35. Physical Andand Mental Examination Ofof Persons-

(a)-_Order for an Examination. When-the-mental-orphysteal- conditton{includingthe

1)

In General. The court inwhiehwhere the action is pending may order the-party

(2)

a party whose mental or physical condition—including blood group—is in

controversy to submit to a physical examinationbya—phystetan—or-aor mental
examination by a physician or a mental examination by a physician or
psychologist erexaminer. The court has the same authority to order a party to

produce for the-examination ¢hea person who is in hisits custody or under its legal
control.'>?

Motion and Notice; Contents of the Order. The order-:

(A) may be made only on motion for good cause shews-and aperon notice to
all parties and the person to be examined!®’; and-te-alt-parties-and-shalt

(B) must specify the time, place, manner, conditions, and scope of the

examination—and, as well as the person or persons by—whemwho will
perform it-is-te-be-made:.'%!

aﬂsngxammer

1)

Request by the Party or Person Examined. The party who moved for the

examination te—be—made—shallmust, on request, deliver to him—a—ecopy—of-the
requester a detalled wrtttencopy of the report of the examiningphystetan—eor

examiner. The request may be made by the party against

whom the examination order was issued or by the person examined.'®

(2) Contents. The examiner’s report must be in writing and set out hisin detail the

(3)

examiner’s findings, including results of all tests made, diagnoses and conclusions,
together with all like reports of all earlier examinations of the same condition.®2

Request by Moving Party. After delivery, the party causing the examination shall

be entitled, upon request to receive from the party against whom the order is

made, a-like repertreports of any-examination,—previoushyall earlier or thereafter

40



4)

made;later examinations of the same condition, unless, in the case of a report of
examination of a person not a party, the party shows that he-is-unablethe reports

could not be obtained.'®*

Failure to ebtain—+t-Deliver a Report. The court on motion may make-an-order

()

agamst—on Just terms—that a party feq&tﬂﬂg—ele}wefy—e%—dehver the report on

of an examination. If the report_is not prov1ded, the court may exclude hfsth_e

examiner’s testimony #-effered-at the-trial {2}1%

Waiver of Privilege. By requesting and obtaining athe examiner’s report-ef-the

(6)

examination—se—ordered, or by takingthe-depesitton—etfdeposing the examiner,

the party examined waives any privilege heit may have—in that action or any
other action 1nvolv1ng the same controversy—regafelmg—ehe—concernmg

testlmony

him—tn—respee%%e—ehe—about all examinations of the same fﬁeﬂtﬂl—e%phyﬂﬁl

condition {316

Scope. This subdivision (b) applies also to examinationsan examination made by

the parties’ agreement-efthe-parties, unless the agreement expressly—pfeﬂdesstates
other\mse This subdivision does not preclude d—l&eeﬁleiﬂy—ef—&obtammg

&ﬁy—e{-her—ru}e—er—s-tﬁmeeor deposmg n examiner under other rules or statutes of

this state.1¢?

(c)-_Medical Records.{H!%

1)

(2)

Authorization to Obtain Copies of Medical Records. A party who relies upon his
or her physical, mental, or emotional condition as an element of his or her claim
or defense shall, within 30 days after the request of any other party, execute an
authorization to allow suehthe other party to obtain copies of his or her medical
records. A shorter or longer time may be directed by the court or, in the absence
of such an order, agreed to in writing by the parties subject to Rule 29. The term
"“medical records"” means any writing, document, or electronically stored
information pertaining to or created as a result of treatment, diagnosis, or
examination of a patient.{2}?

Informal, Ex Parte Contact or Communication. Any informal, ex parte contact
or communication between a party or his or her attorney and the physician or
psychotherapist of any other party is prohibited, unless the party treated,
diagnosed, or examined by the physician or psychotherapist expressly consents.
A party shall not be required, by order of court or otherwise, to authorize any
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communication with his or her physician or psychotherapist other than (A) the
turnishing of medical records, and (B) communications in the context of formal

discovery procedures.”

Rule 36. Requests For-Admission-
(a)Reguestfor Admission

(a)__Scope and Procedure.

(1) Scope. A party may serve wperon any other party a written request fer—the
admisstonto admit, for purposes of the pending actionsef only, the truth of any

matters within the scope of Rule 26(b)—settforth—in—therequest—thatrelate—te
statements-or-opintons-of fact-or-) (1) relating to:

(A) facts, the application of law to fact, inelading-or opinions about either;"”

and

(B) the genuineness of any deeumrents—described in—the—request—Coptes—of
documents-shalt.'”

The request must be served-with-the-filed pursuant to Rule 5(c)(1) of these rules.

(2) Form; Copy of a Document. Each matter must be separately stated. A request to
admit the genuineness of a document must be accompanied by a copy of the
document unless theyhaveit is, or has been-er-are, otherwise furnished or made

available for 1nspect10n and copymg —”Phe—req&esﬁnay—v%&heﬁt—leﬁe—ei;ee&ft—

(3) Ttme to Resvond Effect of Not Resvondmg A matter is admltted unless, within

30 days after service-of-therequestbeing served, the party to whom the request is
directed files and serves #peron the party-requesting the-admisstonparty a written

answer or objection addressed to the matter; and signed by the party or byhisits
attorney. The answer or objection must be filed pursuant to Rule 5(c)(1) of these
rules. However, a defendant shall have 30 days after service of the request or 45
days after kethe defendant has been served with the summons and complaint to
answer, whichever time is longer. FheseA shorter or longer time pertedsfor
responding may be shertenedstipulated to under Rule 29 or lengthenedbe

ordered by the court.'”*
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(4)  Answer.

(A) In Geneml Ifebjee&efﬁs—maéerekﬁeasem—ehefefef—ﬂaaﬂ—be—stﬂ%ed#he

befefe—ehef}ﬁswer—ef—ebjee&eﬂ—hﬂ&ef}ﬁswer—shaﬂa matter is not admltted the
answer must specifically admit-or-deny the-matterit or setforthstate in detail the

reasons-why the answering party cannot truthfully admit or deny the-matterit. A
denial shallmust fairly meetrespond to the substance of the reguested
admisstor;matter; and when good faith requires that a party qualify hisan answer
or deny only a part of thea matter-ef-whichanadmisstonisrequested;he—shall,

the answer must specify se-mueh-ofit-asis—trae-the part admitted and qualify or
deny the remainder—Amnrest. The answering party may net—giveassert lack of
knowledge or information erknewledge-as a reason for fatlurefailing to admit or
deny unlesshe-only if the party states that keit has made reasonable inquiry and
that the information knewsit knows or_can readily ebtainable-by—himobtain is

1nsufﬁ01ent to enable himit to admit or deny —A—pafw—wh&eefﬂdefs—eh&tﬂ—m%m

#:!> The party answering requests for admission shall repeat each request
176

immediately before the answer or objection.

(B) Answer to Repeat Request. The party answering must repeat each request for

177

admission immediately before the answer or objection.

(C) Effect of Attorney’s Signature to Answer. If an attorney for a party to whom
requests for admission are addressed signs an answer, histhe signature shall
be deemed histhe attorney’s oath as to the correctness of the answer and
histhe attorney’s specific authority to bind the party on whose behalf hethe

attorney signs.'”®

(5) Objections. The grounds for objecting to a request must be stated. A party must

not object solely on the ground that the request presents a genuine issue for

trial.'”’
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6) Motion Regarding the Sufficiency of an Answer or Objection. The requesting part
may move to determine the sufficiency of an answer or objection. Unless the
court finds an objection justified, it must order that an answer be served. On
finding that an answer does not comply with this rule, the court may order either

that the matter is admitted or that an amended answer be served. The court may

defer its final decision until a pretrial conference or a specified time before trial.

Rule 37(a)(5) applies to an award of expenses.'’

(b)-_Effect of an Admission—Any; Withdrawing or Amending It. A matter admitted
under this rule is conclusively established unless the court, on motion, permits

withdrawal-er-amendment-of-the admission_to be withdrawn or amended. Subject to
the-provistonsof Rule 16-governingamendment-ofapre-trial-order, the court may

permit withdrawal or amendment whenif it would promote the presentation of the
merits of the action will-be—subserved—thereby—and the—party—whe—ebtained—the
admisston—fails—to—satisfyif the court is not persuaded that withdrawal-eramendment
willit would prejudice him-the requesting party in maintaining his-or defending the
action er—defense-on the merits. AnyAn admission made-byaparey-under this rule is

not an admission for theany other purpose ef-the-pendingaction-eonlyandisnotan

admisston—byhimfor-any-other purpese;normayit-be-and cannot be used against
himthe party in any other proceeding.!®!

(c)-_Separate Document. Requests for admissions must be filed in a separate document
so titled and shall not be combined with interrogatories, document production

requests, or any other material .15

Rule 37. Failure FFoeto Make Disclosures or to Cooperate in Discovery; Sanctions=

(a)-_Motion for an Order Compelling Disclosure or Discovery.—A—party—upeon
reasonable ™

(1) In General. On notice to allother parties and all persens-aftected thereby;persons,
a_party may applymove for an order compelling disclosure or discovery—as
followsH{H-."®" The motion must include a certification that the movant has in

good faith conferred or attempted to confer with the person or party failing to
185

make disclosure or discovery in an effort to obtain it without court action.

(2) Appropriate Court. Anappheatton-A motion for an order to a party maymust be
made ¢ein the __ court im—whiehwhere the action i1s pending;—er;—en—matters
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koAt pher o 15 A motion for an order to a drepretrortyeb oo e
shallnonparty must be made tein the court m—ehe—plﬂee—where the

depesttiondiscovery is beingor will be taken.{2yMetton'™’

(3) Specific Motions.

(A) To Compel Disclosure. I a party fails to make a disclosure required by Rule

26(a), any other party may move to compel disclosure and for appropriate

sanctions. '8

(B) To Compel a Discovery Response. A party seeking discovery may move for an
order compelling an answer, designation, production, or inspection.'®” This
motion may be made if:

(i) _a deponent fails to answer a question prepeunded-orsubmittedasked
under RulesRule 30 or 31-e+:'"

(ii) a corporation or other entity fails to make a designation under Rule

30(b)(6) or 31(a)er-)(4);™!

(iii) a party fails to answer an interrogatory submitted under Rule 33;;'%? or

#

(iv) a party;irresponse_fails to a—requesttorinspection—stbmitied—under

Rle 34;produce documents or fails to respond that inspection will be

permitted-asrequested;—or fails to permit inspection—as requested;
or-if a-partyin-response-to-arequest under Rule 35(e);34;'”

(v) a party fails to provide an appropriate medical authorization;—the

material-withoutecourtaetion-_in response to a request under Rule

35(c)."

(C) Related to a Deposition. When taking aan oral deposition-en-eral-examination,

¢ propenent-oftheparty asking a question may complete or adjourn the
examination before he-apphesmoving for an order 3}
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(4) Evasive or Incomplete Disclosure, Answer, or Response. For purposes of this
subdivisions; (a), an evasive or incomplete disclosure, answer, or response -temust
be treated as a failure to disclose, answer, or respond.{4}-'°

(5) Payment of Expenses-and-Sanctions{A); Protective Orders.'”

(A)

If the Motion Is Granted (or Disclosure or Discovery Is Provided After Filing). If

the motion is granted——or if the_disclosure or requested discovery is
provided after the motion was filed;——the court shallmust, after
afferdinggiving an opportunity to be heard, require the party or deponent

whose conduct necessitated the motion—ex, the party or attorney advising
saehthat conduct, or both efthem;-to pay te-the mevingparty-themovant’s
reasonable expenses incurred in making the motion, including
attorneysattorney’s fees;—antess.'”® But the court finds—that-must not order

this payment if:'””

(i) the metton—wasmovant filed withewt—the meovant's—frst—making
amotion before attempting in good faith effert-to obtain the disclosure

or discovery without court action;-erthat-;*"

(ii) the opposing party'sparty’s nondisclosure, response, or objection was
substantially justified;>”! or-that

(iii) other circumstances make an award of expenses unjust.?*

(B)

If the Motion Is Denied. It the motion is denied, the court may enterissue any

(&)

protective order authorized under Rule 26(c) and shallmust, after
afferdinggiving an opportunity to be heard, require the meving—party
ermovant, the attorney filing the motion, or both ef+them-to pay te-the
party or deponent who opposed the motion theits reasonable expenses
incurred in opposing the motion, including atterneystattorney’s fees;tntess.
But the court finds—that-the-malking-efmust not order this payment if the
motion was substantially justified or that-other circumstances make an award
of expenses unjust.?

If the Motion Is Granted in Part and Denied in Part. If the motion is granted in

part and denied in part, the court may enterissue any protective order
authorized under Rule 26(c) and may, after afferdinggiving an opportunity
to be heard, apportion the reasonable expenses iﬂe&ﬁed—lﬂ—felﬁ&eﬂ—te—ﬁhe

Hrotior-ttone the partesatd-persons st anterfor the moton. |

(b)-_Failure to Comply with a Court Order.
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(1)-_Sanctions BySought in the CourttnPlace Where the Deposition Is Taken. If the

court where the discovery is taken orders a deponent fas—to be sworn or to

answer a question after-being-directed-to-do-so-by-the-eeurtand the deponent fails

to obey, the failure may be treated as contempt of court.?”

the Actton Lsis Pendmg.

(2) Sancttons Sought in the placesn—which-the-depesitonisbemetaken—thefatlure

(A) For Not Obeying a Discovery Order. If a party or anma party’s officer, director,

or managing agent-ef-a—party—or a persenwitness designated under Rule
30(b)(6) or 31(ay+te—testify-onbehalf-ofa—party-)(4)—tails to obey an order
to provide or permit discovery, including an order made-under subdiviston
{ay-otthisrale-er-Rule 35, or 37(a), the court inwhiehwhere the action is

pending may makesuch-ordersinregard-to-thefatlureasarejustandameng
others—issue further just orders. They may include the following:{A}A#n

order?®

(i) _directing that the matters regarding—whichembraced in the order was

made-or-any other designated facts shall-be taken te-beas established for

the-purposes of the action-tr-aceordance—with—the€laimot-theparty
eb{%tmﬁg—ehe—eféeiLGB}—Aﬂ—efder—feﬁﬁmg—eeﬂﬁew—, as the prevailing
party claims;*"”

(ii) prohibiting the disobedient party te—suppertfrom supporting or

eppeseopposing designated claims or defenses, or pfehi-bt&&g—lﬂm—from
introducing designated matters in evidence;{Cr-An-order2®

(iii) striking ent-pleadings in whole or parts-thereefor-in part;*”

(iv) staying further proceedings until the order is obeyed;-or;*""

(v) dismissing the action or proceeding in whole or anyin part-thereef-or

(vii) treating as a—contempt of court the failure to obey any erdersorder

except an order to submit to a physical or mental examinationH{E}

leli are 213

(B) For Not Producing a Person for Examination. It a party has-fatledfails to comply

with an order under Rule 35(a) requiring himit to produce another person

47



for examination, saehthe court may issue any of the orders as—are-listed in
paragraphs{Rule 37 (b)(2) (A-B)and{C)ofthissubdivisten;) (1)—(vi), unless
the disobedient party fatingte—ecomply-shows that he-isunable-teit cannot
produce suehthe other person-fer-examinationtntren.””

(C) Payment of amyExpenses. Instead of the—feregomng—orders—or in addition

theretoto the orders above, the court shallrequire-the-partyfailing-to-obey
themust order erthe disobedient party, the attorney advising himthat party,

or both to pay the reasonable expenses, including atterrney'sattorney’s fees,
caused by the failure, unless the eeurtfindsthatthe-failure was substantially

justified or that-other circumstances make an award of expenses unjust.?!>

(c)Expenses_ Failure to Disclose, to Supplement an Earlier Response, or to
Admit.*'®

(1) Failure to Disclose or Supplement. If a party fails to seasonably provide information
or identify a witness as required by Rule 26(a)[required disclosures| or 26(e)
supplementing disclosures and responses], and another party suffers prejudice,
then upon timely motion of the prejudiced party made within a reasonable time
after the prejudiced party obtains knowledge of the failure to disclose or
supplement the information or identify a witness, the court may:

(A) make any order justice requires to protect the moving party, including

preclusion of the use of the information or witness to supply evidence on a
motion, at a hearing, or at a trial, and

(B) impose any sanction allowed by subdivision (b)(2)(A)(1)—(vi) of this rule,
unless the failure was substantially justified or is harmless.?!”

(2) Failure to Admit. If a party fails to admit the-genuineness-ofany-document-or-the
trath-of any-matter-as-what is requested under Rule 365 and if the pareyrequesting
the-admisstons—thereatterparty later proves the-genuineness-ofthe-a document to
be genuine or the truth—ef-the-matter;-he-mayapplyto-thecourtforan—erder
requiring-the-other true, the requesting party may move that the party who failed
to admit pay him-the reasonable expenses, including attorney’s fees, incurred in
making that proofiineladingreasonableattorney'stfees:. The court shall-make
themust so order unless-+finds—that{H-:

(A) the request was held objectionable pursaantteunder Rule 36(a);et2)):

(B) the admission sought was of no substantial importance;er3)-;

(C) the party failing to admit had a reasonable ground to believe that keit might
prevail on the matter;; or<4}
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(D) there was other good reason for the failure to admit.=*

(d)__Party’s Failure-efParty to Attend atlts Own Deposition-er, Serve Answers to
Interrogatories, or Respond to a Request for Inspection.22

(1) In General.
(A) Motion; Grounds for Sanctions. The court where the action is pending may,
on motion, order sanctions if:**

(i) a party; or ama party’s officer, director, or managing agent—-ef—or a
party-or person designated under Rule 30(b)(6) or 31(a)yte—testiyeon
behalf-ofaparty-) (4)—fails{H—to-appear before-the-otheerwheoisto
takee-his-depesition, after being served with a-proper notice, to appear
for that person’s deposition;**! or2}

(ii) a party, after being properly served with interrogatories under Rule 33
or a request for inspection under Rule 34, fails to serve its answers-e#,
objections—te—interrogatortes—submitted—under Rude 33 —atter proper
service-of-the-interrogatortes;-or{3)-to-serve-a, or written response—te

B) Certification. A motion for sanctions for failing to answer or respond must
include a certification that the movant has in good faith conferred or
attempted to confer with the party failing to answer—errespondact in an
effort to obtain suehthe answer or response without court action.tatiew??

(2) Unacceptable Excuse for Failing to Act. A failure described in Rule 37(d)(1)(A) is
not excused on the ground that the discovery sought was objectionable, unless
the party failing to act has a pending motion for a protective order under Rule
26(c).***

(3) Types of Sanctions. Sanctions may include any ether-erderof the orders listed in

Rule 37(b)(2)(A)(1)—(vi). Instead of or in addition theretoto these sanctions, the
court shallmust require the party failing to act-e#, the attorney advising himthat
party, or both to pay the reasonable expenses, including attermey'sattorney’s fees,
caused by the failure, unless the eeurtfinds—thatthefailure was substantially

justified or ¢hat-other circumstances make an award of expenses unjust.?*
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(e) Failure to Preserve Electronically Stored Information. If electronically stored

information that should have been preserved in the anticipation or conduct of litigation
is lost because a party failed to take reasonable steps to preserve it, and it cannot be
restored or replaced through additional discovery, the court:

(1) _upon finding prejudice to another party from loss of the information, may order
measures no greater than necessary to cure the prejudice;** or

(2) only upon finding that the party acted with the intent to deprive another party
of the information’s use in the litigation may:

(A) presume that the lost information was unfavorable to the party;**’

(B) instruct the jury that it may or must presume the information was
unfavorable to the party;**® or

(C) dismiss the action or enter a default judement.>*’

Rule 45z Subpoena.

(a)-_In General.

(1)  Form and Lsuance—Contents.

(A) Requirements—In General. Every subpoena issued-by-the-elerkshall beunder
seal-must:

(i) _ state the name of the court ardfrom which it is issued;>*"

(ii) state the title of the action; and its case number;*!
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(iii) command each person to whom it is directed to appear—and—give
testimronydo one or more of the following at thea specified time and

place-thereinspeetfted—: attend and testify; produce designated books,
documents, records, electronically stored information, or tangible

things in the person’s possession, custody, or control; and**?

(iv) set out the text of Rule 45(f) and (g).%*

(B) Subpoena Commanding Attendance at Deposition—Notice of the Recording Method.
A subpoena commanding attendance at a deposition must state the method

for recording the testimony.>**

(C) Subpoena Commanding Production or Permitting Inspection May be Included in
Subpoena Commanding Attendance or in Separate Subpoena; Specifying the Form
or__Electronically Stored Information. A command to produce books
documents, records, electronically stored information, or tangible things

may be included in a subpoena commanding attendance at a deposition,
hearing, or trial, or may be set out in a separate subpoena.”” A subpoena

may specify the form or forms in which electronically stored information is

to be produced.*¢

(D) _Subpoena Commanding Production; Included Obligations. A command in a

subpoena to produce books, documents, records, electronically stored

information, or tangible things requires the responding person to permit

inspection, copying, testing, or sampling of the materials.?’

(2) Issuing Court. A subpoena must issue from the court where the action is
238

pending.

(3) Issued by Whom. The clerk must issue a subpoena, signed and sealed but

otherwise in blank, to a party who requests it. That party must complete it
before service. An attorney admitted to practice in thisthe State;as-an-otheerof

the-eeurt; may also issue and sign a subpoena in any action pendingina—court
of this-State-in which the attorney is counsel of record.?*
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(4) Subpoenas are Subject to Rule 26(b)(1) and (c). Every subpoena is subject to the

provisions of Rules 26(b)(1) and (c).**

(b) Subpoena for Trial or Hearing.

(1) Notice of Subpoena for Trial or Hearing.

subdiviston—{a)y-ofthisruale: Notice of the subpoena shall be promptly given to all
parties in the manner prescribed by Rule 5(b)

241

(2) Odbligation of Witness; Witness Fees.

(A)

(B)

Obligation of Witnesses. A witness, regardless of histhe county of the witness’s
residence, shall be obligated to attend for examination esnat a trial or hearing
in a civil action anywhere in this State when prepesly—served with a
subpoena at least two—2} days prior to the trial or hearing. The court may
grant leave for a subpoena to be issued within two {2)}-days of the trial or

hearing.**

Witness Fee. The subpoena must be accompanied by a tender of a witness

fee ealenlatedat-therate-of $30.00 per day for attendance and $0.2550 per

mile for travel to and from the witress'witness’ residence to the place of the
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{e)—

trial or hearing. In the event of telephone service of a subpoena by a sheriff
or histhe sherift’s deputy, the party who caused the witness to be subpoenaed
shall tender the fee and mileage reimbursement prior to or at the time of the

witress'witness’ appearance at the trial or hearing. If a continuance is granted
and if the witness is provided adequate notice thereef—reserviceof the

continuance, re-service of the subpoena shallis not be-necessary. Any person

subpoenaed for examination at the trial or hearing shall remain in attendance
until excused by the party causing himthe person to be subpoenaed or, after

giving testimony, by the court._ Prior to being excused, the party who

caused the witness to be subpoenaed must ensure that the witness has
received the fee and mileage reimbursement for each of the days the witness

appeared at or for the trial or hearing.’*’

(2)

%his—mﬂ}e—T—he—s&bpeeﬂ&for takmg a det>051t10n may command the person to

whom it is directed to produce and permit inspection and copying of designated
books, papers;-documents, records, electronically stored information, or tangible

thmgs Whieh—eeﬁs&mfem the Dossessmn custodv, or eeﬁmﬁ—mattefs—wrﬁhfn—the

244

fa}&control of the person.

Service of Deposition Notice; Witness Fee.

3)

(A) Service of Deposition Notice. The witness must be preperly-served at least
five {5)-business days prior to the date of the deposition, unless the court
grants leave for subpoena to be issued within that period.*

(B) Witness fee. The subpoena must be accompanied by a tender of a witness
fee ealeulated-attherate-of $30.00 per day for attendance and $0.2550 per
mile for travel to and from the witress'witness’ residence to the place of the
deposition.

Place of Examination. A witness subpoenaed under this subdivision may be

required to attend a deposition at any place within 100 miles of where the witness

53



resides, is employed, transacts business in person, or at such other convenient
place as is fixed by an order of court.**

(d)Fhe- Subpoena for Production of Documentary Evidence and Tangible
Things.

(1) In General. A subpoena may command the person to whom it is directed to

produce and permit inspection and copying of designated books, documents,

records, electronically stored information, or tangible things in the possession,

custody, or control of the person. The subpoena need not be joined with a

subpoena to appear for a deposition, hearing, or trial >’

(2) Written Objection to Inspection or Copying of Material. The person to

whom the subpoena is directed or a person aftected by the subpoena may, within
ten (10) days after the service thereefof the subpoena or on or before the time
specified in the subpoena for compliance if such time is less than ten (10) days

after service, serve upon the attorney causing the subpoena to be issued written

Objection O—1SPE OoH—o opyig—otr—any—otr—a O HC—aeStgnatca—1ate

eourt:, stated with specificity, to inspection or copying of any of the designated

materials. If written objection is made:

(A) the party causing the subpoena to be issued shall not be entitled to inspect
and copy the materials to which a written objection was made except
pursuant to an order of the court.

(B) The party causing the subpoena to be issued may move, upon notice to the

person to whom the subpoena is directed. for an order to permit inspection
248

or copying at any time before or during the taking of the deposition.

(3) Motion to Quash or Modify Subpoena for Production of Documentary Evidence.

The court, upon motion made within ten days after service of the subpoena or
on or before the time specified in the subpoena for compliance, if such time is
less than ten days after service, may:
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(A) quash or modify the subpoena if it is unreasonable or oppressive or

(B) condition denial of the motion upon the advancement by the person in
whose behalf the subpoena is issued of the reasonable cost of producing the
books, documents, records, electronically stored information, or tangible

things.**’

No production of the subpoenaed materials shall be made while the motion is pending
before the court.””

(e) Service.

(1) By Whom and How. Every subpoena may be served by the sherift or the sheriff’s
deputy of the county in which it is to be served, or by any other person who is
not a party and is not less than eighteen (18) years of age. Serving a subpoena
requires delivering a copy to the named person. However, a subpoena for a trial
or hearing may be served by telephone by a sherift or the sheriff’s deputy when
the trial or hearing is to be held in the county of the witness’ residence. A
subpoena may also be served by an attorney of record for a party by any form of

mail addressed to the person to be served with a return receipt requested and

delivery restricted to the addressee or agent of the addressee.?’

(2) Subpoena not Commanding Appearance to be Served on Parties and Certain Non-
parties; Material Produced in Response to be Provided to All Other Parties.

(A) Subpoena not Commanding Appearance to be Served on Parties and Certain Non-

parties. It a subpoena does not command an appearance, then it must be
served by e-mail, facsimile, or hand delivery on all other parties and any
non-parties whose personal, business, or financial information is sought by
name in the subpoena. Service on the parties and non-parties must be at
least three (3) business days before the subpoena is served on the person to
whom it is directed.*

(B) Material Produced in Response to be Provided to All Other Parties. The party

issuing a subpoena that does not command an appearance must promptly

provide a copy to all other parties of all material produced in response to the
253

subpoena.
(3) _Service in the State. A subpoena may be served at any place within this State.**
(f)-Centempt—Whenawitness Protecting a Person Subject to a Subpoena;

Enforcement.?>
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(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney responsible
for issuing and serving a subpoena must take reasonable steps to avoid imposing
undue burden or expense on a person subject to the subpoena. The court may
impose an appropriate sanction—which may include reasonable attorney’s fees—
on a party or attorney who fails to attend-in-ebedienee-tocomply.?°

(2) Command to Produce Materials or Permit Inspection, Appearance Not Required.
A person commanded to produce books, documents, records, electronically

stored information, or tangible things, need not appear in person at the place of
1'257

production unless also commanded to appear for a deposition, hearing, or tria

(3) Quashing or Modifying a Subpoena—In general.

(A) When Required. On motion, the court must quash or modify a subpoena
that:

(i) _ fails to allow a reasonable time to comply;

(ii) requires a person to comply beyond the geographical limits specified
in Rule 45(c)(3);

(iii) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or

(iv) subjects a person to undue burden.*®

(B) When Permitted. To protect a person subject to or affected by a subpoena,
the court may, on timely motion, quash or modify the subpoena if it

requires:

(i) _ disclosing a trade secret or other confidential research, development,
or commercial information; or

(ii) disclosing an unretained expert’s opinion or information that does not
describe specific occurrences in dispute and results from the expert’s
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances described in

Rule 45(f)(3)(B). the court may, instead of quashing or modifying a
subpoena, order appearance or production under specified conditions if the

serving party:

(1) shows a substantial need for the testimony or material that cannot be
otherwise met without undue hardship; and
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(ii) _ensures that the subpoenaed person will be reasonably compensated.*”’

(2) Duties in Responding to a Subpoena.?%

(1) Producing Documents or Electronically Stored Information. These procedures
apply to producing documents or electronically stored information:

(A) Documents. A person responding to a subpoena to produce documents must

produce them as they are kept in the ordinary course of business or must

organize and label them to correspond to the categories in the demand.?’

(B) Form for Producing Electronically Stored Information Not Specified. If a subpoena
does not specify a form for producing electronically stored information, the

person responding must produce it in a form or forms in which it is
262

ordinarily maintained or in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The person
responding need not produce the same electronically stored information in
more than one form.**”

(D) Inaccessible Electronically Stored Information. The person responding need not
provide discovery of electronically stored information from sources that the
person identifies as not reasonably accessible because of undue burden or
cost. On motion to compel discovery or for a protective order, the person
responding must show that the information is not reasonably accessible
because of undue burden or cost. If that showing is made, the court may
nonetheless order discovery from such sources if the requesting party shows
good cause. The court may specify conditions for the discovery.?**

(2) Claiming Privilege or Protection.

(A) Information Withheld. 1f a person withholds subpoenaed information claiming

that it is privileged or subject to protection as trial-preparation material, the
court may, upon motion and for good cause shown, order the withholding

party to:

(i)  prepare a log describing the nature of the withheld documents,

communications or tangible things not produced or disclosed in a
manner that, without revealing information itself privileged or
protected, will enable other parties to assess the claim; and

(ii) describe documents withheld by: the date and type of document; the
author(s), recipient(s), and general subject-matter of the document;
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and state the specific privilege claimed for withholding the information
or that the information is withheld subject to a claim of trial-

preparation material.*®

(B) Information Produced. 1f information produced in response to a subpoena is
subject to a claim of privilege or of protection as trial-preparation material,
the person making the claim may notify any party that received the
information of the claim and the basis for it. After being notified, a party
must promptly return, sequester, or destroy the specified information and
any copies it has; must not use or disclose the information until the claim is
resolved; must take reasonable steps to retrieve the information if the party
disclosed it before being notified: and may promptly present the information

under seal to the court for a determination of the claim. The person who
produced the information must preserve the information until the claim is

resolved.?®°

(h) Contempt. When a person fails to obey a subpoena or intentionally evades the service

of'a subpoena by concealment or otherwise, the court may issue a warrant for arresting
and bringing the witnessperson before the court at a time and place to be fixed in the

warrant, to give testimony and answer for contempt.

(i) Independent Action Against Non-parties to Enter Land. This rule does not
preclude an independent action against a person not a party for permission to enter
upon land.>*®

" The disclosure provisions of proposed ARCP 26(a) are not part of current Arkansas procedure. Except as
otherwise noted in the following footnotes, proposed Rule 26(a) Required Disclosures, adopts—with several
minor non-substantive variations — the language of Federal Rule of Procedure 26(a) also titled “Required
Disclosures.”

*> The term “discoverable knowledge” is added to the federal rule provision. The term is drawn from the

rules of several other states’ adoption of Rule 26(a) to note a possible distinction between knowledge and
information. “Reporter’s Notes” type comments to other state disclosure rules and several articles indicated
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that a number of states revised and added to their initially considered or adopted federal rules versions of
disclosures after reviewing possible improvements and additions to the federal rules.

’> The phrase “a description of the knowledge or information each person is believed to possess” is added to
the federal rule provision. The phrase is drawn from the rules of several other states’ adoption of Rule 26(a).
“Reporter’s Notes” type comments to other state disclosure rules and several articles indicated that a number
of states revised and added to their initially considered or adopted federal rules versions of disclosures after
reviewing possible improvements and additions to the federal rules.

* Subsection (iii) is added to the federal rule 26(a)(1)(A) initial disclosure provisions. The phrase is drawn
from the rules of several other states’ adoption of Rule 26(a). “Reporter’s Notes” type comments to other
state disclosure rules and several articles indicated that a number of states revised and added to their initially
considered or adopted federal rules versions of disclosures after reviewing possible improvements and
additions to the federal rules.

> The language of subsection 26(a)(1)(A)(iv) varies slightly from the corresponding FRCP 26(a)(1)(A)(iii)
and is drawn from the rules of several other states’ adoption of Rule 26(a). “Reporter’s Notes” type
comments to other state disclosure rules and several articles indicated that a number of states revised and
added to their initially considered or adopted federal rules versions of disclosures after reviewing possible
improvements and additions to the federal rules.

¢ Source — Current ARCP 26(b)(2).

7 Proceedings exempt from initial disclosure (ix) through (xvi) are adopted from FRCP 26(a)(1)(B). The
other proceedings exempt from initial disclosure are drawn from the rules of several other states or are
otherwise considered appropriate exemptions for the Arkansas rule.

8 This provision is drawn from FRCP 26(a)(1)(C). Since the federal time for the initial disclosures is tied to
the FRCP 26(f) discovery conference that is not proposed for adoption in the Arkansas rules, the time
proposed in this provision is that considered appropriate for Arkansas practice and procedure.

? Source — FRCP 26(a)(4).

" ARCP 26(a) “Discovery Methods” has been deleted as unnecessary and duplicative. That provision simply
listed the discovery methods found in rules 35 through 36. The corresponding provision has also been deleted
from Rule 26 of the Federal Rules of Civil Procedure.

" Source — Current ARCP 26(b)(1).

"2 Source — FRCP 26(b)(2)(A).

Y Source — FRCP 26(b)(3)(A). Substantively identical to current ARCP 26(b)(3) — first paragraph, first
sentence.

" Source — FRCP 26(b)(3)(B). Substantively identical to current ARCP 26(b)(3) — first paragraph, second
sentence.

'3 Source — FRCP 26(b)(3)(C). Substantively identical to current ARCP 26(b)(3) — second paragraph.
' Source — Current ARCP 26(b)(4)(A)(@).

7 Source — Current AR CP 26(b)(4)(A)(ii).
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% Source — FRCP 26(b)(4)(C). The phrase, “retained or specially employed to provide expert testimony in
the case or whose duties as the party’s employee regularly involve giving expert testimony,” is drawn from
FRCP 26(2)(2)(B).

' Source — FRCP 26(b)(4)(D). Substantively identical to current ARCP 26(b)(4)(B).
2 Sources — Current ARCP 26(b)(4)(C) and FRCP 26(b)(4)(E).

! This provision authorizing, upon motion and showing of good cause, preparation of a court ordered
“privilege log” by a party withholding otherwise discoverable information on a claim of privilege or trial
preparation materials is new to Arkansas civil procedure and differs significantly from the corresponding
privilege log provision authorized by federal rule of civil procedure FRCP 26(b)(5)(A).

2 Source — FRCP 26(b)(5)(b). Compare current AR CP 26(b)(5).
# Source — FRCP 26(c). Substantively identical to current ARCP 26(c).

#* Source — FRCP 26(c)(2). Substantively identical to current AR CP 26(c) — second paragraph, first sentence.

» Source — FRCP 26(c)(3). Substantively identical to current ARCP 26(c) — second paragraph, second

sentence (Rule number updated to 37(a)(5) to reflect the proper reference in proposed changes to subsection
numbers in ARCP 37).

% Source — Current ARCP 26(d). The corresponding federal rule of civil procedure, FRCP 26(d) is
substantively identical to the ARCP 26(d).

77 Source — FRCP 26(e). Substantively identical to current ARCP 26(e) with the addition of the duty to
supplement or correct initial disclosures under proposed ARCP 26(a) and the replacement of the duty to
“seasonably amend” under current ARCP 26(e) with the duty to “amend in a “timely manner.”

% Source — Current AR CP 26(f).
% Subsection (b) of current ARCP 26.1 Provides:

“(b) Supplemental and optional rule. This rule is intended to supplement the Arkansas Rules of Civil
Procedure, and the Arkansas Rules of Civil Procedure shall govern if there is a conflict between this
supplemental rule and the Rules of Civil Procedure. The rule is optional because either the parties must
agree that it will apply, or the circuit court must order that it will apply on motion for good cause shown.”

Current ARCP 26.1 was adopted by the Arkansas Supreme Court’s per curiam order of March 5, 2009.
That order recited that the rule was adopted in response to a petition of the Arkansas Bar Association through
the Bar’s Task Force on Electronic Discovery and after approval by the Court’s Committee on Civil Practice.
The per curiam noted that “the new rule [ARCP 26.1] needs to be tested in limited application to see how
it works.” After nearly ten years of experience, the rule appears to be working well. As a result, proposed
ARCP 26.1 would make the rule mandatory rather than optional and subsection (b) would be deleted. Other
than changes in the section letters resulting from the deletion of subsection (b) and the reformatting of the
rule, there are no changes in proposed ARCP 26.1 from current ARCP 26.1.

* Source — FRCP 27(a)(1). Substantively identical to current ARCP 27(a)(1)(1)—(5).
! Source — FRCP 27(a)(2). Substantively identical to current ARCP 27(a)(2). The time before the hearing

date for service on expected adverse parties is changed from 20 days under current ARCP (2)(2) to 21 days.
> Source — FRCP 27(a)(3). Substantively identical to current ARCP 27(a)(3).
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» Source — current ARCP 27(a)(4).

** Source — FRCP27(b). Substantively identical to current ARCP 27(b) with the following exceptions:
ARCP 27(b) provision does not mention “delay of justice” nor Rule 34.

» Source — FRCP 27(c). Substantively identical to current ARCP 27(c).
* Source — FRCP 28(a)(1). Substantively identical to ARCP 28(a).

* Source — FRCP 28(a)(2).

* Source — FRCP 28(b)(1)(A)—(D). Substantively identical to ARCP 28(b)(1)—(3).

¥ Source — FRCP 28(b)(2). Substantively identical to ARCP 28(b) — third sentence.

* Source — FRCP 28(b)(2). Substantively identical to ARCP 28(b) — second sentence.

' Source — FRCP 28(b)(2). Substantively identical to ARCP 28(b) — second sentence.

* Source — FRCP 28(b)(3). Substantively identical to ARCP 28(b) — sixth sentence.

* Source — FRCP 28(b)(3). Substantively identical to ARCP 28(b) — fifth sentence.

* Source — FRCP 28(b)(3). Substantively identical to ARCP 28(b)(4).

* Source — FRCP 28(b)(4). Substantively identical to ARCP 28(b) — seventh sentence.

* Proposed ARCP 28(c) is current ARCP 28(c) with several modifications for style. The provision
provides a process for taking depositions or producing documents or things in Arkansas for use in judicial
proceeding in foreign countries. The process is not part of Federal Rule 28 because the similar process for

tederal courts is provided by federal statutes — 28 U.S.C. §§ 1781, 1782.

* Source — Drawn in part from ARCP 28(c). See also footnote 12, below.
* Source — Drawn in part from ARCP 28(c). See also footnote 11, above.

* Source — Drawn from ARCP 28(c).

* Source — Drawn from ARCP 28(c).

> Source — FRCP 28(c). Substantively identical to ARCP 28(d).

> Proposed ARCP 29 is identical to the current Arkansas rule with the exception that stipulations are not
required to be “written.”

> Source — FRCP 30(a)(1). Substantively identical to current ARCP 30(a).

> Source — Current ARCP 30(a). The number of days set for requiring leave in current ARCP 30(a) is
expanded from 30 to 45 in proposed ARCP 30(a)(2)(A).

% Source — Current AR CP 30(a), last sentence.

% Source — Current AR CP 30(a), second sentence.
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>7 Source — Current ARCP 30(b)(2). The 30 day period in the current rule is expanded to 45 days in the
proposed rule.

¥ Sources — Substantively identical to current ARCP 30(a) — third sentence. FRCP 30(a).

> Source — Substantively identical to current ARCP 30(b)(1). FRCP 30(b)(1).

% Source — FRCP 30(b)(2). Substantively identical to current ARCP 30(b)(1) — last sentence.

" Sources — Current ARCP 30(b)(5). FRCP 30(b)2).

62 Source — FRCP 30(b)(3)(A). Substantively identical to current ARCP 30(b)(3), first three sentences.
% Source — FRCP 30(b)(3)(B). Substantively identical to current ARCP 30(b)(3), last two sentences.

% Source — FRCP 30(b)(4). Substantively identical to current AR CP 30(b)(7) — Federal Rule 30(b)(4) added
the specific rule references. The references are consistent with the analogous Arkansas rules.

% Source — FRCP 30(b)(5)(A). Substantively identical to current ARCP 30(b)(4), first sentence.

% Source — FRCP 30(b)(B). Substantively identical to current ARCP 30(b)(4), second and third sentences.
% Source — FRCP 30(b)(5). Substantively identical to current ARCP 30(b)(4), last sentence.

% Source — FRCP 30(b)(6). Substantively identical to current ARCP 30(b)(6).

% Source — FRCP 30(c)(1). Substantively identical to current ARCP 30(c), first three sentences. In addition
to excepting Evidence Rule 103 — rulings on evidence at trial, the corresponding Federal Rule also excepts
Evidence Rule 615 — “The Rule Against Witnesses” — exclusion of witnesses from hearing testimony of
other witnesses.

" Source — FRCP 30(c)(2). Substantively identical to current AR CP 30(c), 4th sentence.

" Source — FRCP 30(c)(2). Substantively identical to current ARCP 30(d)(1).

> Source — FRCP 30(c)(3). Substantively identical to current ARCP 30(c)(3), last sentence.

7 Source — The first sentence would be new to the Arkansas rules. The second sentence is substantively
identical to current AR CP 30(d)(2). See also FRCP 30(d)(1).

" Source — FRCP 30(d)(2). Substantively identical to current ARCP 30(d)(3).

> Source — FRCP 30(d)(3)(A) — The option of filing the motion in the court where “the deposition is being
taken” is omitted from the language of the federal rule. Substantively identical to current ARCP 30(d)(4),
first and third sentences.

" Source — FRCP 30(d)(3)(B). Substantively identical to current ARCP 30(d)(4), first & second sentences.

7 Source — FRCP 30(d)(3)(C). Substantively identical to current ARCP 30(d)(4), last sentence.

% Source — FRCP 30(e)(1)(A). Substantively identical to current ARCP 30(e), first sentence.
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7 Source — FRCP 30(e)(1)(B). Substantively identical to current ARCP 30(e), first sentence.
% Source — FRCP 30(e)(2). Substantively identical to current AR CP 30(e), first sentence.

81 Source — FRCP 30(f)(1) — first two sentences. Substantively identical to current ARCP 30(f), first two
sentences. The following language from Federal Rule 30(f)(1) is not adopted: “Unless the court orders
otherwise, the officer must seal the deposition in an envelope or package bearing the title of the action and
marked ‘Deposition of [witness’s name’ and must promptly send it to the attorney who arranged for the
transcript or recording. The attorney must store it under conditions that will protect it against loss,
destruction, tampering, or deterioration.” In addition, the following language from current ARCP 30(f)(1)
- third and fourth sentences - has been omitted as being inconsistent with current Arkansas practice: “The
officer shall place the deposition in an envelope or package indorsed with the title of the action and marked
‘Deposition of (name of witness)’” and, if ordered by the court in which the action is pending pursuant to
Rule 5(c), promptly file it with the clerk of that court. Otherwise, the officer shall send it to the attorney
who arranged for the transcript or recording, who shall store it under conditions that will protect it against
loss, destruction, tampering, or deterioration.”

8 Source — FRCP 30(f)(2)(A). Substantively identical to current ARCP 30(f)(1), 4th sentence.

% Source — FRCP 30(f)(2)(A). Substantively identical to current ARCP 30(f)(1), 4th sentence.
% Source — FRCP 30(f)(2)(B). Substantively identical to current ARCP 30(f)(1), last sentence.

% Source — Identical to current ARCP 30(f)(2), 1st sentence with the exception that “freelance court
reporters” has been substituted for “official court reporters.” See also FRCP 30(f)(3).

8 Sources — Current ARCP 30(f)(2), 2nd sentence. See also FRCP 30(f)(3).

¥ Source — FRCP 30(g). Substantively identical to current ARCP 30(g).
% Source — FRCP 31(a)(1). Substantively identical to current ARCP 31(a).

¥ Source — current ARCP 31(a)(2). The time is increased to 45 days from 30 days. See also FRCP
30(1)(2)(A)(iii).

% Source — ARCP 31(a) — last sentence. See also FRCP 31(a)(2)(B).

1 Source — ARCP 31(a)(2).

2 Source — This provision is not part of current ARCP 31 nor FRCP 31. The provision is borrowed from
ARCP 30(b)(2) regarding depositions by oral examination. See also FRCP 30(a)(2)(A)(iii).

» Source — FRCP 31(a)(3). Substantively identical to current ARCP 31(a)(3).

% Source — FRCP 31(a)(4). Substantively identical to current ARCP 31(a)(3).

% Source — FRCP 31(a)(5). Substantively identical to current ARCP 31(a)(4).

% Source — FRCP 31(b). Substantively identical to current ARCP 31(b).

7 Source — FRCP 31(c)(1). Substantively identical to current ARCP 31(c).

% Source — FRCP 31(c)(2). Current ARCP 31(c) provides: “The party causing the deposition to be taken
shall furnish one copy of the deposition to any opposing party, or if there is more than one opposing party,

a copy may be filed with the clerk for the use of all opposing parties, and the party filing the deposition shall
give prompt notice of its filing to all other parties.”
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% Source — FRCP 32(a)(A) & (B). Substantively identical to current ARCP 32(a).

% Source — FRCP 32(a)(2). Substantively identical to current ARCP 32(a)(1).

" Source — FRCP 32(a)(3). Substantively identical to current ARCP 32(a)(2).

12 Source — FRCP 32(a)(4)(A). Substantively identical to current ARCP 32(a)(3)(A).
1 Source — FRCP 32(a)(4)(B). Substantively identical to current ARCP 32(a)(3)(B).
1% Source — FRCP 32(a)(C). Substantively identical to current AR CP 32(a)(3)(C).
1% Source — FRCP 32(a)(3)(D). Substantively identical to current ARCP 32(a)(3)(D).
1% Source — FRCP 32(a)(3)(E). Substantively identical to current ARCP 32(a)(E).

7 Source — FRCP 32(a)(5)(A). Substantively identical to current ARCP 32(a)(3) — last sentence. The time
under current AR CP 32(a)(3) for notice of the deposition is 11 days.

1% Source — FRCP 32(a)(5)(B). Substantively identical to current ARCP 32(a)(3) — last sentence.
19 Source — FRCP 32(a)(6). Substantively identical to current ARCP 32(a)(4).

1 Source — FRCP 32(a)(7). Substantively identical to current ARCP 32(a)(4).

" Source — FRCP 32(a)(8). Substantively identical to current ARCP 32(a)(4).

"2 Source — FRCP 32(b). Substantively identical to current ARCP 32(b).

' Source — FRCP 32(c). Note — Although this provision is substantially identical to current ARCP 32(c)
there are some differences in language.

""" Source — FRCP 32(d). Although the ARCP 32(d)(1) heading to this subsection is “Effect of Errors and
Irregularities in Depositions,” the material in the subsection is substantively identical to the corresponding
federal rule.

> Source — FRCP 32(d)(1). Substantively identical to current ARCP 32(d)(1).

"% Source — FRCP 32(d)(2)(A). Substantively identical to current ARCP 32(d)(2)(A).

"7 Source — FRCP 32(d)(B). Substantively identical to current ARCP 32(d)(2)(B).

"% Source — FRCP 32(d)(3)(A). Substantively identical to current ARCP 32(d)(3)(A).

"% Source — FRCP 32(d)(3)(B)(i). Substantively identical to current AR CP 32(d)(3)(B).

2 Source — FRCP 32(d)(3)(B)(ii). Substantively identical to current ARCP 32(d)(3)(B).

2 Source — FRCP 32(d)(3)(C). Substantively identical to current ARCP 32(d)(3)(C). The time for waiver
of an objection to the form of a recross-question under ARCP 32(d)(3)(C) is 5 days.

122 Source — FRCP 32(d)(4). Substantively identical to current ARCP 32(d)(4).
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12 AR CP 33(a) — second sentence.

'2* Sources — FRCP 33(a)(1). However, the federal rule limits the number of interrogatories without leave
of court to 25. There is no corresponding Arkansas provision.

'3 Source — There is no provision in FRCP 33(a)(1) specifically imposing a limitation on the number of
interrogatories in domestic relations cases. There is no corresponding Arkansas rule provision.

120 Source — FRCP 33(a)(1). There is no corresponding Arkansas rule provision.

27 Source — FRCP 33(a)(2). Substantively identical to current AR CP 33(c).
12 Source — FRCP 33(b)(1)(A). Substantively identical to current ARCP 33(a).

' Source — FRCP 33(b)(1)(B). Substantively identical to current ARCP 33(a).

% Source — FRCP 33(b)(2). Substantively identical to current ARCP 33(b)(3). The phrase beginning
“except that a defendant . . . .” is not part of the federal rule.

B! Source — FRCP 33(b)(3). Substantively identical to current ARCP 33(b)(1).
B2 Source — Current ARCP 33(b)(1). This provision is not part of FRCP 33.
1 Source — Current ARCP 33(b)(2). This provision is not part of FRCP 33.
13 Sources — ERCP 33(b)(4); ARCP 33(b)(1).

"% This sentence is not part of the federal or Arkansas rules of civil procedure.
% Source — FRCP 33(b)(4). Substantively identical to current ARCP 33(b)(4).
7 Source — FRCP 33(b)(5). Substantively identical to current ARCP 33(b)(2).
5 Source — FRCP 33(c). Substantively identical to current ARCP 33(c).

1 Source — FRCP 33(d). Substantively identical to current ARCP 33(d). The phrase, “including
electronically stored information,” is not part of ARCP 33(d) but is part of FRCP 34(d).

" Source — FRCP 33(d)(1). Substantively identical to current ARCP 33(d).

"' Source — FRCP 33(d)(2). Substantively identical to current ARCP 33(d).

2 Source — FRCP 34(a). Substantively identical to current ARCP 34(a) — the clause “within the scope of
Rule 26(b)” is not part of ARCP 34(a).

3 Source — FRCP 34(a)(1)(A). Substantively identical to current ARCP 34(a).

"** Source — FRCP 34(a)(1)(B). Substantively identical to current ARCP 34(a).

' Source — FRCP 34(a)(2). Substantively identical to current AR CP 34(a).

% Source — FRCP 34(b)(1)(A). Substantively identical to current ARCP 34(b)(1).
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7 Source — FRCP 34(b)(1)(B). Substantively identical to current ARCP 34(b)(1).
" Source — FRCP 34(b)(1)(C). This provision is not part of current ARCP 34.
19 Source — ARCP 34(b)(2). See also FRCP 34(b)(2)(A).

50 Source — FRCP 34(b)(2)(B). Substantively identical to current ARCP 34(b)(2). The second sentence of
this provision is not part of the federal rule.

1 Source — FRCP 34(b)(2)(B). The last two sentences of this provision are not part of ARCP 34.
152 Source — FRCP 34(b)(2)(C). Substantively identical to current ARCP 34(b)(2).
153 Source — FRCP 34(b)(2)(D). This provision is not part of ARCP 34.

5% Source — FRCP 34(b)(1)(E). The part of this provision regarding “electronically stored information” is
not part of ARCP 34.

155 Source — FRCP 34(b)(1)(E)(i). Substantively identical to current ARCP 34(b)(3)(A) & (B) - ARCP
34(b)(3)(B) continues after “kept in the usual course of business” - “if the party seeking discovery can identify
the relevant records as readily as can the party who produces the documents.” That phrase is not included
in this provision.

1% Source — FRCP 34(b)(1)(E)(ii). This provision is not part of ARCP 34.

7 Source — FRCP 34(b)(1)(E)(iii). This provision is not part of ARCP 34.

158 Source — ARCP 34(c). See also FRCP 34(c).

15 Source - FRCP 35(a)(1) and ARCP 35(a). Somewhat different terminology is used in the federal rule to
designate the persons who are to conduct the examinations — in FRCP 35(a)(1) the examinations are to be
conducted by a “suitably licensed or certified examiner.”

1 Source — FRCP 35(a)(2)(A). Substantively identical to current ARCP 35(a).

1! Source — FRCP 35(a)(2)(B). Substantively identical to current ARCP 35(a).

12 Source — FRCP 35(b)(1). Substantively identical to current ARCP 35(b)(1).

1 Source — Current ARCP 35(b)(1). See also FRCP 35(b)(2).

' Source — Current ARCP 35(b)(1). See also FRCP 35(b)(3).

1 Source — FRCP 35(b)(5). Substantively identical to current ARCP 35(b)(1).

1% Source — FRCP 35(B)(4). Substantively identical to current ARCP 35(b)(2).

17 Source — FRCP 35(b)(6). Substantively identical to current ARCP 35(b)(3).

1% In 1990 this provision was added to the ARCP 35 after considerable debate and deliberation. There is no
corresponding federal rule provision to ARCP 35(c).
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1 Source Current ARCP 34(c)(1). There is no corresponding federal rule provision.

70 Source — Current ARCP 35(c)(2). There is no corresponding federal rule provision.

' Source — FRCP 36(a)(1)(A). Substantively identical to current ARCP 36(a).

172 Source — FRCP 36(a)(1)(B). Substantively identical to current ARCP 36(a).

17 Source — FRCP 36(a)(2). Substantively identical to current ARCP 36(a).

17 Source — FRCP 36(a)(3). Substantively identical to current AR CP 36(a). Filing the answer or objection
is not required under the federal rule, and the second and third sentences of this provision are not part of the
federal rule.

175 Source — FRCP 36(a)(4). Substantively identical to current AR CP 36(a).

176 Source — Current ARCP 36(a). This provision is not part of the federal rule.

7 Source — Current ARCP 36(a). This provision is not part of the federal rule.

178 Source — Current ARCP 36(a). This provision is not part of the federal rule.

17 Source — FRCP 36(a)(5). Substantively identical to current ARCP 36(a).

1% Source — FRCP 36(a)(6). Substantively identical to current ARCP 36(a).

81 Source — FRCP 36(b). Substantively identical to current ARCP 36(b).

"% Source — ARCP 36(c). This provision is not part of FRCP 36.

18 Source — FRCP 37(a)(1). Substantively identical to current ARCP 37(a). The
words “Make Disclosures” are added to the title consistent with the addition of disclosure
provisions to proposed ARCP 26(a).

% Source — FRCP 37(a)(1). Substantively identical to current ARCP 37(a) - “disclosure” added consistent
with the addition of disclosure provisions to proposed ARCP 26(a).

'% Source — FRCP 37(a)(1). Substantively identical to current ARCP 37(a)(2).

1% Source — FRCP 37(a)(2). Substantively identical to current ARCP 37(a)(1). In current ARCP 37(a)(1)
after the word “pending” the sentence continues - “or, on matters relating to a deposition, to the court in
the place where the deposition is being taken.” The clause is not part of the federal rule.

%7 Source — FRCP 37(a)(2). Substantively identical to current ARCP 37(a)(1).

% Source — FRCP 37(a)(3)(A). This provision regarding compelling disclosures would be new but
complements proposed ARCP 26(a) in regard to the disclosure requirement.

1% Source — FRCP 37(a)(3)(B). Substantively identical to current ARCP 37(a)(2). The word “production”
is not part of current ARCP 37(a)(2).
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0 Source — FRCP 37(a)(3)(B)(i). Substantively identical to current ARCP 37(a)(2).
! Source — FRCP 37(a)(3)(B)(ii). Substantively identical to current ARCP 37(a)(2).
2 Source — FRCP 37(a)(3)(B)(iii). Substantively identical to current ARCP 37(a)(2).

% Source — FRCP 37(a)(3)(B)(iv). Substantively identical to current ARCP 37(a)(2). Current ARCP
37(a)(2) does not address “production of documents.”

% Source — Current AR CP 37(a)(2). There is no comparable FRCP provision. As is indicated by the cross
reference, current ARCP 37(a)(2) is a companion provision to current ARCP 35(c). Both provisions relate
to providing medical authorizations and were added to the Arkansas rules in 1997 following extensive debate
and consideration by the Committee on Civil Practice and the Arkansas Supreme Court.

1% Source — FRCP 37(a)(3)(C). Substantively identical to current ARCP 37(a)(2).

1% Source — FRCP 37(a)(4). Substantively identical to current ARCP 37(a)(3). The word “disclosure” is
added consistent with the addition of disclosure provisions to proposed ARCP 26(a).

7 Source — FRCP 37(a)(5). The title of the corresponding current AR CP section - 37(a)(4) is: “Expenses
and Sanctions.” The federal rule title is thought to be more descriptive of the material in this subsection.

1% Source — FRCP 37(a)(5)(A). This first sentence of subpart 37(a)(5)(A) is substantively identical to current
ARCP 37(a)(4)(A).

19 Source — FRCP 37(a)(5)(A). The corresponding clause in current ARCP 37(a)(4)(A) provides that the
court shall require payment of the moving party’s expenses “unless the court finds that . . . .” Although the

language & syntax is different between the clauses in the two rules, the effect is that they are substantively
identical.

2 Source — FRCP 37(a)(5(A)(i). Substantively identical to current ARCP 37(a)(4)(A).
21 Source — FRCP 37(a)(5)(A)(ii). Substantively identical to current ARCP 37(a)(4) (A).
2 Source — FRCP 37(a)(5)(A)(iii). Substantively identical to current ARCP 37(a)(4)(A).
9 Source — FRCP 37(2)(5)(B). Substantively identical to current ARCP 37(a)(4)(B).

2% Source — FRCP37(b)(5)(C). Substantively identical to current ARCP 37(a)(4)(C). Current
ARCP(2)(4)(C) adds at the end of the sentence - “among the parties and persons in a just manner.”

% Source — FRCP 37(b)(1). Substantively identical to current ARCP 37(b)(1).

2% Source — FRCP 37(b)(2)(A). Substantively identical to current ARCP 37(b)(2).

27 Source — FRCP 37(b)(2)(A)(i). Substantively identical to current ARCP 37(b)(2)(A).
5 Source — FRCP 37(b)(2)(A)(ii). Substantively identical to current ARCP 37(b)(2)(B).
29 Source — FRCP 37(b)(2)(A) (iii). Substantively identical to current ARCP 37(b)(2)(C).

1 Source — FRCP 37(b)(2)(A)(iv). Substantively identical to current ARCP 37(b)(2)(C).
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2" Source — FRCP 37(b)(2)(A)(v). Substantively identical to current ARCP 37(b)(2)(C).

12 Source — FRCP 37(b)(2)(A)(vi). Substantively identical to current ARCP 37(b)(2)(C).

21> Source — FRCP 37(b)(2)(A)(vii). Substantively identical to current ARCP 37(b)(2)(D).

214 Source — FRCP 37(b)(2)(B). Substantively identical to current ARCP 37(b)(2)(E).

15 Source — FRCP 37(b)(2)(C). Substantively identical to current ARCP 37(b)(2)(E). The “Rule 26(a)
[required disclosures| or 26(e) [supplementing disclosures and responses]” is added to ARCP 37(b)(2)(E)
consistent with the addition of disclosure provisions to proposed ARCP 26(a).

1® Source — FRCP 37(c). Substantively identical to current ARCP 37(e). “Failure to Disclose” is added to
the title of this subsection and to subsection (c)(1) consistent with the addition of disclosure provisions to
proposed ARCP 26(a).

7 Source — Subsections (A) and (B) of proposed ARCP 37(c)(1) are drawn from current ARCP 37(e). See
also FRCP 37(c)(1)(A) & (B). The material in brackets in the text in (c)(1), above, following “Rule 26(a)”
& “26(e)” 1s added to help clarify the cross reference to those rules.

218 Source — Proposed ARCP 37(c)(2) is drawn from current AR CP 37(c). Compare FRCP 37(c)(2).

1% Source — FRCP 37(d). Substantively identical to current ARCP 37(d).

20 Source — FRCP 37(d). Substantively identical to current ARCP 37(d).

! Source — FRCP 37(d)(1)(A)(@i). Substantively identical to current ARCP 37(d)(1).

2 Source — FRCP 37(d)(1)(A)(ii). Substantively identical to current ARCP 37(d)(2) & (3).

2 Source — FRCP 37(d)(2). Substantively identical to current ARCP 37(d)(3) — second sentence. — last

sentence.

>* Source — FRCP 37(d)(2). Substantively identical to current ARCP 37(d)(3) — last sentence.

*» Source — FRCP 37(d)(3). Substantively identical to current ARCP 37(d) — first paragraph, last sentence.
¢ Source — FRCP 37(e)(1). There is no current corresponding Arkansas rule provision.

7 Source — FRCP 37(e)(2)(A). There is no current corresponding Arkansas rule provision.

> Source — FRCP 37(e)(2)(B). There is no current corresponding Arkansas rule provision.

> Source — FRCP 37(2)(C). There is no current corresponding Arkansas rule provision.
29 Source — Current ARCP 45(a).

»! Source — Current ARCP 45(a). Current ARCP 10(a) - applying to the form of pleadings - (not directly
subpoenas) requires that pleadings “set forth,” among other items, the title of the action and the file number
(to be amended to “case number”). Since current ARCP 45(a) requires that a subpoena “state the title of
the action” but does not specifically require that the file number (case number) be stated, the “case number”
is added to the subpoena requirements.
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»2 Source — Current AR CP 45(a) (1), (i) & (iii) & FRCP 45(a)(1)(iii). This provision is primarily from FRCP
45(a)(1)(A)(111). The “one or more of: phrase was added to the proposed ARCP 45 for purposes of clarity.

#? Source — FRCP 45 (a)(1)(A)(iv). This provision is not part of current AR CP 45.

#* Source — FRCP 45(a)(1)(C). Note - This provision is not in current ARCP 45.
> Source — Substantively identical to ARCP 45(b)(1).

26 Source — FRCP 45(a)(1)(c) - This provision is not part of current ARCP 45.

»7 Source — FRCP 45(a)(1)(D). This provision is not part of current ARCP 45. In addition, current AR CP
45 does not specifically cover testing & sampling.

28 Source — Current ARCP 45(d) & (e).

2% Sources — Current ARCP 45(a) — “by the clerk . . . under seal;” Current ARCP 45(a), last sentence —
“attorney admitted to practice,” etc.; Current ARCP 45 (d) & (e).

9 Note — Added to clarify that Rules 26(b)(1) - “scope of discovery” & 26(c) - “protective orders” apply
to subpoenas.

2! Source — Current ARCP 45(d).
2 Source — Current ARCP 45(d). Since expressing the number of days both by spelling & numbers is
unnecessary, potentially confusing and a potential for error if the number of days is revised, numbers have

been eliminated from this provision.

* Source — Current ARCP 45(d) — The phrase -"witness fee calculated at the rate of” has been deleted
from the rule as unnecessary.

2 Source — Current ARCP 45(e)(1).

25 Source - Current ARCP 45(e)(1).
26 Source — Current ARCP 45(e)(3).

7 Source — Current ARCP 45(b)(1).
% Source — Current ARCP 45(b)(2).
## Source — Current ARCP 45(b)(3).
»Y Source — Current ARCP 45(b)(3).
»! Source — Current ARCP 45(c).

#2 Source — Current ARCP 45(b)(1).

%3 Source — Current ARCP 45(b)(1).

»* Source — Current ARCP 45(c).
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»> Source - FRCP 45(d). Subsection (f) is, with a few exceptions noted in the material, taken without change
from FRCP 45(d). The material covered by FRCP 45(d) is - again with a few exceptions - not covered by
current ARCP 45.

26 Source — FRCP 45(d)(1).

»7 Source — FRCP 45(d)(2) & also implicit in current ARCP 45(b)(1).

58 Source — FRCP 45(d)(3)(A).

»% Source — FRCP 45(d)(B).

20 Source — FRCP 45(e). Subsection (g) is, with a few exceptions noted in the material, taken without
change from FRCP 45(e). The material covered by FRCP 45(e) is — again with a few exceptions — not
covered by Current ARCP 45.

*! Source — FRCP 45(¢)(1)(A).

%2 Source — FRCP 45(e)(1)(B).

%3 Source — FRCP 45(¢e)(1)(C).

%4 Source — FRCP 45(¢)(1)(D).

%5 Source — FRCP 45(¢e)(2)(A).

2% Source — FRCP 45(e)(2)(B).

*7 Source — Current ARCP 45(f).

2% Although new to ARCP 45, this provision is part of current ARCP 34(c) and proposed ARCP 34(c). See
also FRCP 34(c).
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