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Appcllant l)errick Lyncll Hams appcrls from thc Drew County Circuit Court's order

denying hinr a resentcncing hcaring and intposinq a sentence of life with parole eligibiliry

pursuant to the Fair Sentencing of Minon Act of 20'17 (FSMA).r 'We revcrsc and remand.

In 1996, Harris rvas forurd guilry by a Drew Counry jury of capital murder. The

capital-murdcr statutc in effcct itt the finte of Hams's offense provided for a sentencc of

either death or lile inrprisonnrort rvithortt p:rrole. Src Ark Code Ann. $ 5-10-101(c) (Supp.

1 995).1 Bcc:rr.rse H;tris rvas 6f tccn ycars oldr wlrcn he conrlnitted thc crime, he was

I Scc Act of Mar. 20. 2017. No. 539,2017 Ark. Acts 2615.

I Sll a/.so Ark. Codc Ann. \ 5-'l- 1 0-l(b) (Supp. 1 995) (steting thrt " [a] dcfcndrnt

convicted of clpital nrurder . . . shall bc sortenced to death or life imprisonrnent withotlt
parole"); Ark. Codc Ann. \ 5-'l-615 (l{cpl. 1993) (st:rtinq that "[a] person convictetl ofa
c;rpital otTcrrse shall bc prrnishcd b,v dceth by lethal injcction or by lifi inrprisotrtnent rvithottt

prrole").

' H;ruis s':rs b<>rrt oIt M;r1' 2. 1980. -l-ltc cirtrc occrtrrccl otr Febrttatl 1,9, 1996.



ineligible for thc derth pen:rlry. See Tlunpson v. Okldhttma, 487 U.S. 815, 838 (1988)

(plLrr-ality opinion) (holding that the Eighth and Fortrtcenth Anrendrrrents to thc United

Statcs Constitutiorr prohibit the exccr.rtion of a person who was under sixtccn ye :rrs ol agc

at the tinle of his or l.rer offensc). Thr.rs, he was sentenccd to r nrxndatory tcrni of life

irrrprisonnre nt without the possibiliry of parole . Sec Hami u. State,337 Ark. 353, 961 S.W.2d

737 (1998) (affinning conviction and sentence).

ln 2012, thc Supre nre Court of the United States held that thc Eighth Arrrendrrrcnt

plohibits a scntencinq schcnre that requires life in prison without the posibiliry of parolc

for jrrvcnile ofTenders. Millcr u. Alabama, 567 U.S. 460, 479 (2012). Harris petitioned for

rvrit of habe:rs corpus under Miller, and the Jeffenon Counry Circuit Court issued the rvrit

in 2016. The circuit court vacated Harris's mandatory sentence oFlife without parolc and

ren.randed for resentencing. On remand, and pttrsuant to the FSMA, the Drew County

Circuit Corrrt surnmarily rcsentenced Harris to life imprisonment with the possibiliry of

parole after thirty years.

Harris contends that the FSMA does not apply to hiIn, and thcreforc, hc is entitled

to rcscrrtencing plrrsuant to this court's decisions in Jackson u. Nomi, 2013 Ark. 175. 426

S.W.3d 906, end Ke/lry u. Conlon,2015 Ark. 277, 465 S.W.3d 842. Frtrthet, he r;tises

nunrcrous constitutional challengcs to thc FSMA. We begilr rvith a discussion of pertirtettt

case lru, ;urd lcgrshtivc enactnrents.



l - Jtvat ilc Scnlcririrtq

A. Case Larv

OnJune 25,2012, the Suprcme Court handcd clorvn its dccision tn lilleru. Alabama

and a conrpanion case from Arkansas, Jarksor r v. Hobbs. Each clsc involved r fourteen-ycar-

old offender convictcd ofmurder and sentcnccd to nrrndatory lifc in prisorr withor,lt parole.

Relying on its line ofprecedent holding that cenain pttnishnrents arc disproportionate when

applied to juveniles,r the Court held that mandatory lifc rvithout parole for juvenile

offcnden violates the Eighth Amendnrent's prohibidolr on "cntcl and unusual

pun'ishnrents." Miller, 567 U.S. at 465. The Court cxplained tlr:rt

[nr]andatory lile without parolc for a jtrvcnilc preclrtdcs considerarion of his

cl.rronological age and its hallmark features-antong thelrt, inrnratrtnry, impenrosity,
and failure to appreciate risks and consequenccs. It prcvcnts takins into account the
fanrily and home environment that surrortnds him-and lronr rvhich he cannot
usually extricate himselF-no mattcr how bnttal or dysfirnctional. It neglects the
circumstances of the homicide offense, incltrding the extcnt of his participation in
the conduct and the way familial and peer prcsstlres nray have affected him. Indeed,
it ienores that he might have been charged alrd convictcd of r lcsscr offense i[ not
for incompetencies associated with youth-for exanrplc, his inlbiliry to deal with
police officers or prosccutors (including on a plca agrecnlcnt) or his incapacity to
assist his own attorneys. And finally, this ntandatory prtnishnretrt disrcgards the

possibiliry of rchabilitation even when the circrtltrstatrccs rlrost strggcst it.

hl. at 4-77-78 (internal citations olnitted). Accordingly, the Cottrt held that defcndants rvho

conrmittcd homicidc crinres as juveniles and feced :l scntcncc of lilc s,ithout parolc rvere

' Srr, e.g., Cralrum u. Floida, 560 U.S. 18 (2010) (holdine that ;r sclrtencc of lile
rvithotrt parolc violltcs the Eighth Anrendnrent rvhcn irnposcd ortjuvenilcs itt nonhottricide
c;rscs); Rql'r v. Sirrirlorts. 543 U.S. 551 (2005) (berrilrg c:rpital pttttishnrctlt tor those ttnder

the age ofcightccn rt thc tinrc oftheir crinres). RoTtr;rr)d C;,illi,r,,? csteblislrcd that "children

rre constitutionally ditlercnt fi'onr adr.rlts for pr.rrposcs ofseltttrtcitttr [blecrusc jtrvenilcs have

dirrrinishcd culpabiliry rnd srcatcr prospects for reforrtr." -\lilh:r. 767 U S. at '171.



entitled to a sentcr)cinsi hcaring that Notrld pcrnrit the jtrdgc or jrrry to considcr thc

individual characteristics ofthe dcfcndant and thc individttal circttutstances ofthe crit.ne as

mitigating factors for a lesscr sentcnce. lrl. at 489. Bccattse the ltrandatory lifc-r.vithout-

parolc sentcncing schcnres in Alabanra rnd Arkansas violatcd the Eighth Alrrendmcnt's ban

on cruel and unusual punislrr:rcnt. tlre Court reversed the judgnrents of this court and thc

Alabanra Court of Criminal Appeals and reltranded the cases for ftlrther proccedings. I/.

On remand in Jatksttn z. Nbrns.i wc rcjected thc State's argument that the Eighth

Arlendment violation could be curcd by scvcring thc capital-n-rurder statute, Arkansas Codc

Annotated section 5-10-101(c) (Rcpl. 1,997), to provide for a senrence of life with parole.

2013 Ark. 1':5,426 S.W.3d 906. We explained that the in.rposition of that sentencc would

not allow for consideratio n of Miller evidence. I,/., 426 S.W.3d 906. Instead, we scvcred

language from the statltc "so that, for juvcniles convicted of capital nrurder, all thrt

renrain[ed] [was] that capiral nrurder is a class Y felony." Id., at 7-8, 426 S.W.3d at 910.

We remanded the case for a sentencir.rs l]earing at which Jackson could present Milltr

evidence for consideration and instructcd that Jackson's sentence must lall rvithin thc

discretionary sentcncing r;rnsc tbr a Class Y felony. rvhich is ten to forty yean or lifc' Id. at

9,426 S.W.3d at 911 (citine Ark. Codc Ann. $ 5-4-401(a)(1) (Repl 1997)); see ako

Whitesidc u. State, 2013 Ark. 176. '+26 S.W.3d 917 (revening jr.rvcnile offcI.rder's capital-

nrlrder sentence a1d rclrrlndil)g to thc circtlit court for rcscntencing rvithin thc

discretion.try statutorv-scntctrcing rallge for I Class Y felony and dirccting that a sclttencing

hcaring be l.reld for presentrtion :rltd corrsidcrltiolr of -Vlillt'r cvidorcc)'
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Alter Jackson obtair.red relieC other "Iy'iller defend:rnts" sor.rght resentcncing. The

State took the posirion that Miller did not apply retroactively to clscs on collateral rcvicr,v.

We disagreed, and in Krl/cy v. Corlot,2015 Ark. 277, 465 S.W.3d 8.12, rcrt. detied, 136 S.

Ct. 1378 (2016). wc held that, as a nratter of "fundamental faimess and cvcnh;rnded justice."

Mil/cr applied to all jr.rvcnile otTendem convicted of capital murder. 1rl. et7, 465 S.W.3d at

846. ln doing so, we stated that Gordon was entitled to thc sanrc rclief fror.n his

r.rnconstitr.ltional sentence as Jackson received-namely, a sentencing proceeding at which

Ire rvill lrave the opportuniry to present Miller cvidence. ld., 465 S.W.3d at 8,16.

Consequently, u'e afEn.ned the circuit court's order vacating Gordon's life-lvithout parole

sentencc and rcinvesting the sentencing court with jurisdiction to hold a new scntencins

hcaring rurder Miller. ld., 465 S.W.3d at 846.

After this court decided Cordon, the Supreme Coun rcsolvcd a split of authority ar.rd

held that Mlller's prohibition on mandatory life without parole for jr.rvenile offenders is

retroactive to cases on collateral review. Montgornery v. l-ouisiana, 136 S. Ct. 718 (2016). Thc

Court notcd that giving Miller retroactle effect "does not reqlrire States to relitigate

sentenccs . in every case where a juvenile offender received mandatory lifc rvithout

parole." 1rl. at 736. Rather, the Court indicated that states could "renrcdy a Millcr violation

by pcrruitting juvenile homicide olfenders to bc considcrcd for par-olc. rathcr than by

rcscntcrtcing thenr." Jrl.

B. Acts of the Arkansas General Assernblv

Since the Suprenrc Court handed down its decisior.r in ,Vlillu. the Arkansas Gencra]

Asscnrbly hrs trvice reviscd the punishment authorized for jr.rveniles convictccl of capit;rl



nlurdcr-. In 2013. thc lcgisllttrrc passcd Act 1.190. rvhich provided l'or nvo altctlt;ttive

scntcnccs tbr a jtrvenile convictcd of that oftense: lifc inrprisorrr r r cnt rvithortt p:rrole or lifc

with the possibility ofparole after serwing a rnininrurtt oftrvcnry-eight ycars' inlprisonnrent.

See Act ofApr. 22,2013, No. 1490, SS 2-3, 2013 Ark. Acts 6587, 6588-89. Act 1490 did

not apply retroactivcly. Id. S 1, 2013 Ark. Acts at 6588.r'

Following the Suprerne Court's l4orqgorrrcry decision, the legishttrre passed the

FSMA to "eliminate life rvithotrt parolc as a sentencing option aor minors and to crcate

nrore agc-appropriate sentencing standards in conrpliancc rvith thc United States

Constitution for minors who cotnnrit serious critnes." Set' Act of Mar. 20,2017, No' 539,

$ 2(c), 2017 Ark. Acs 2615,2617. The FSMA authorizcs only one punishtnent forjuvenile

offenders convicted of capital murder: life with the possibiliry of parole after servins a

minimurn of thirty years' imprisonment. See FSMA $ 3 (codi6cd at Ark. Code Ann. $ 5-4-

10a@) (Supp. 2017)), and $ 6 (codi6ed at Ark. Code Ann. $ 5-10-101(c) (Supp. 2017)). tn

addition, the parole-eligibiliry provision ofthe FSMA states that it "applics rctroactively to

a minor whose [6nt-degree murder or capital-murderl offcnsc lvns conrnritted bclorc he or

she was eighteen (18) yean ofage, incltrdilrg minors serving sctltcnces of life, regardlcss of

the origrnal sentences that werc ilnposed." FSMA \ 13 (codificd at Ark. Code Ann. \ 16-

(' Act 1490 contained no cllergcncy clausc or spccifictl cffective dete. Thc 2013

rcgular scssion of thc General Asscnrbly adjourned .sirtr r/ir on M.ry 17, 2013. Op. Ark. Att'v
Gen. No. 049 (2013). Therefore, Act 1'190 bccanre cflcctivc oIt Attqttst 16,2013. Src Rcaues

v. State , 374 Ark. 4'15, 421 n.2, 288 S.W.3d 577. 582 n.2 (2008) (statilrg tlut ptrrsuant to
anrendmclt 7 of thc Arkansas Constitrrtior.r. acts of tlrc Generrl Assenrbly that do not canly'

:rn emcrqcncy clarrsc or specificd ctlectivc drtc bccontc cilcctivc on the nincry-first dly aftcr

adjournnrent ofthe lcgislative scssion at rvhich they s'cre enactcd).

(,



93-62t(a)(2)(B) (Supp. 2017)). Thc Act provides that rll juvcnile offcnders scntcnced to

irnpdsonnrcnt rre entitlcd to a parolc-cligibility heering rt rvhich the p;rrole board shall takc

into considcration, anlong other things, rlzliller cvidencc and evidence of rehabilitation. 1rl.

(codi6ed:rt Ark. Code Ann. $'16-93-621(b) (Supp.2017)). The cnrcrgency clause of the

FSMA statcs th:rt "nrorc thln onc hrurdled pcrsor.rs in Arklnsas are cntitled to rclicf'undcr

thc lWller and MontQoncry decisions ;lnd that the Act is "inrme diately neccssary in order to

nrake those persons cligible lor p:rrolc." FSMA \ 14.

ll. Prorcedings in Hanis's Case

Having summarizcd thc rclcv;lnt juve nilc-scntencing law, we tum to the proceedings

in Harris's casc. As previously noted, lollorving the issuance ofa writ ofhabeas corpus, the

Jeffcrson Counry Circuit Court vacated Harris's life-without-parole sentence and remanded

the case to the Drer,v County Circuit Court for rcsentencing. The resentencing hearing was

set for May 2017. On March 22,2017, rwo days after the FSMA was passed, the State filed

a "Motion to Discontinuc l\escntcncing." The State argued that the FSMA "retroactively

cstablished" parole eligibiliry lor Harns and othcr sinrilarly situated minors sentenced to lilc

inrprisonnrcnt rvithout parole for c:rpital murder. The State further argued that, because

Harris's parole eligibiliry would bc calculated by dre FSMA, the issue of resentencing rvas

nroot. Finally. the St;ltc contcndcd that the prior order vrcating Harris's original scntence

shorrld be rvithdmr'vn.

Harns filcd a rcsponse to thc State's nrotiolr and argued th:rt hc was ctrtitled to I

rcsentencing hcaring undcr tl:is cotrrt's precedcnt in Jatkson and Corr/on becattse hc rvas

sirrrilar-ly siturtcd to the dctendants in those cascs. He contclrded that thc retroactivc parolc-



eligibility provisiorr of the FSMA rv;rs ir.r:rppliclble to lrinr becausc his lilc scntcncc hrd bccn

v:rc:ltcd lnd he ctrrrcntly lrrd no scntcnce of irrrpfisonnrcnt to lvhiclr perolc cligibiliry cotrld

rttach. Han-is ftrrthcr contcr)ded that the srrbstantivc pcnalty provision of thc FSMA for

juverrilc offendcrs convictcd of capital murder-life itrrprisonnrcnt rvith p;rr-ole eligibiliry

altcr thirry verrs-was not rctroactivc and thns did not apply to hirn.

On May 3,2017, thc State 6led a motion for deten.rrination of thc scrrte ncins range.

The nrotion notcd that Harris objected to the retroactiviry of thc FSMA and stated tlut i[

thc Act lvas not r ctroactivc, then Harris should be sentenced in accordance rvitlr this court's

decision it Ja&son, which provided a range often to forry years' intprisorrnrcnt or lifc.

Harris thcn filed a motion for resentencing underJarkorr and Cozlort and lssened

that thc circuit court should grant hinr a resentencing hearing to prescnt Millel cvidcnce,

then rescntence him within the discretionary range often to forty years or lifc. He firrther

asscrtcd that applying the crrrrent punishment under the FSMA would violate Jarlr-sort and

Conlol, thc prrrpose of the FSMA, and a host of federal and statc constittttiotrll provisions.T

' Specifically, Harris contendcd that (1) the lceislature did not irrtcnd tltc ncrv
scntencc tbr jtrvcnile capit;rl murder to apply retroactivcly, (2) this coLrrt h:rs :rlreldv hcld
that .\/i/1rr is not satisfied by sunrnrarily resentencinq r Millcr dctendent to life s'ith the
possibiliry of parole, (3) trcating a defcndar.rt diffcrcndy thrn othcr Mi1lrr dctorrhnts rrlrcady

rescntcrrccd is "pltently unfair" and denies "fundamental fairness ;rnd clcnlltrtded -jrrstice."
(.1) trcating a dcfcrrd:rnt diffcr-cntly tlun other rWller dcfendants alreedy rcsctttctrccd ut>rtld

viol:rtc thc federal rnd st:rtc cqualiry clauses, (5) the federal and statc cx post 6cto cl:ruses

lorbid cutting tlrc pnnishnrcnt ranse from (a) tcn to forty ycars or lifc to (b) life oIrlv. (6) a

detendlnt is errtitlcd to individualized resentcncins by'judgc orjuw." and r prrolc hc.trittg

docs not suflicc. (7) rerroactivelv epplying thc nerv purrishnrent for jrrvcnilc clpital rttttrder
rrukcs thc FSMA:rn ur)constitutiolr:rl bill of att;rinder, and (8):rpplying sccriolts 3.rnd 6 of
thc FSMA retroactiVcly nrakes thc statute "spccial" lcgislatiorr forbiddcn b-v thc st:ttc

constitution.



The circrrit court held a hearins on May 8, 20'17. The Statc arqucd that, prlrsuant ro

the FSMA, Harris shorrld bc sentenced to life r.vith thc possibility of parole rfter thirry ye:rs.

Hards reiterated his argunrcnt tlrat he was cntitlcd to rescnterrcir.rg purcual'lt to this court's

decision in Jackson. He nraintained that the parole-cligrbility provision of the FSMA rvas

inapplicablc to him because his sentence had bcerr vac;rred and that the penalry provision of

the FSMA was inapplicable to hinr because it rvas not rctroactive. The circuit court ruled

that the FSMA applied to Harris and sentenced him to a tcrnr of life rvith the possibility of

parole after thirty yean. A new sentencirrg order rvas crrtercd. and Harris timcly filed a notice

of appeal.

1ll. Ar-qutncnts aml Analysis

On appeal, Harris contends that his case is controlled by thc prccedent set forth in

Jatkson and Conlon and that the FSMA does not apply to him. Further, he raises

constitutional challenges to the FSMA. To resolvc the issues in this case, we must constnle

the FSMA. The question ofthe correct application and intcrpretation ofan Arkansas statute

is a question of law which this corrrt dccidcs de novo. E..g., Worslrrrm v. Bassett,2016 Ark.

146, 189 S.W.3d 162.

ln arguing that the FSMA applics to Hauis, thc State prinrarily rclies on a provision

ofthe act that sets forth parole eligibility forjrrvcnilcs. This provision is codified et Arkansas

Code Annotated section l6-93-621, rvhich is cntidcd "l)arolc elieibiliry-A penon rvho

was a nrinor at thc tinre of comrnittinq an oftense thlt u,;rs comrrritted before, on, or after

Marclr 20, 2077." Sce FSMA S 13. Sectior.r tet3-621(a)(2). rvhich pertains to those

juvcnilcs rvho cornmitted capital and first-degree nrurder. statt's.

9



(2)(A) A nrinor who wes convicted and scntcnced to tl)e dcpaftment for rn ofTcnsc

comnrittcd betbrt'he or shc rvrs cighteen (18) years ofage, iIi rvhich thc death of
rnother pcrson occurrcd, and thlt ,'vas cotttnritted bcfore, on, or aftcr March 20,

2017, is cligiblc for relersc on parolc no later thatr aftcr tweltty Evc (25) ycars of
incarceration ifhc or-shc was convicted ofnrrtrder in the 6rst dcgree, $ 5-10-102, or
no lrter than aftcr drirty- (30) years of incarccration if he or shc rvas convicted of
capital rnurder, \ 5-10-101, including any applicable sentencing elrhancenrents,

tunlcss by larv thc nrinor is cligible for carlicr parole cligibility.

(B) Subdivision (a)(Z)(n) ofthis section:rpplics retroactively to a nrinor whose olfensc
was cornnrittcd bcfore he or she rvas cighteen (18) yean ofage, incltrding minors
serving sentenccs of lifc, rcgardless oF the original sentcnces that were ilnposed.

Thc State arsucs that thc legislattrre clearly intended for this provision to apply

retroactively to juvenilc oflcndcrs rvho conrnrittcd their crinres before the effectivc date of

the FSMA. Horvever, by its plain lanstrase, the provision applies only to those juvenile

offendcn who are serving a sentcncc lor cither capital or 6nt-degree nrttrder. Hcre, Harris's

sentence was vacated in 2016. Thcreaftcr, Harris was no longer serving a sentencc to rvhich

parole eligibility could attach. Accordingly, we hold that the parole-eligbiliry provision of

the FSMA did not apply to Harris:rt the tinre of his May 8, 2017 hearing.

Moreovcr, the pcnalry provisions of the FSMA do not apply in this case. Scction 3,

which concerns thc arrthorized sclltences for capital murder or treason, amendcd Arkansas

Codc Annotatcd section 5-'1-104(1, to rcad that "i[ the dclcndant was younser thiln

eightccn (18) ycars of :rge at thc rinre he ol she conrmitted the capital nrrtrdcr or treason

[thenl he or shc shall bc scntcnccd to lifc inrprisonntent with the possibility of parole aficr

serving a minirrtrtm of thirry (30) ycars' inrprisontnent. " FSMA S 3. Section 6 of thc Act.

rvhich conccrns the purtishtttettt tbr c:rpital mttrdcr, amended Arkansas Codc Annot:ltcd

section 5-10-101(c) to providc thrt if the dcfel.rdalt was yoLlngcr than cightecp yean of ;tgc

at the tisre hc or she corrrnrittccl thc c:rpital rnurtlct, the prttrishnrcnt is lifc irtt prisonrrrcnt

10



with thc possibility of parole aftcr serving a nrininrunr of thirty year:' inrpdsorrnrent. FSMA

s6.

Since the cnactnlcnt of thc criminal code, this court has consistently hcld that

sentencing shall be in accordancc with the statrrte in cffect at thc tinre ofthe conrmision of

thc oifcnse. Scc, r.-9., Ctxly u. Star, 326 Ark. 85, 929 S.W.2d 159 (1996). Irr addition, this

court has observed a strict n e ofconstruction against retroactive operation, and rvc indulqc

in the presumption that the legislature intended statutes, or arnendnrents thereof, cnacted

by it. to operate prospectivcly only and not retroactively. E.g., Bcan u. Ofirc gf Chikl Srpport

Euf t. 340 Ark. 286, 9 S.W.3d 520 (2000). The rule of prospccnviry applics unlcss "tl.re

intention of thc lcgislature to nrake the statute retroactive is stated in exprcss ternrs, or is

clearly. cxplicitly, positively, unequivocally, unmistakably, and unanrbiguotrsly shown by

nccessary irnplication or by temrs which permit no other meaning to be lnnexed to them.

and which preclude all question in regard thereto, and leave no reasonable dor.rbt thereof."

Estatc ttf Wood u. Ark. Dcp't of Hunan Serus., 319 Ark. 697 , 700-01, 894 S.W.2d 573. 575

(1995). Further, rvc have held that in thc absence of an express statcnlent thrt r sentcncinq

st:rtute will apply retroactively, the statute will apply prospectivcly only. Srr State u. llt4thy,

315 Ark. 68. 864 S.W.2d 842 (1993).

Hcre, rvc 6nd no general retroactivity provision in the FSMA. nor is thcrc one

attlched ro rhe pcnalry provisions of the Act- Thereforc, rve concludc that the lcgisl;rture

did not intc'nd for the pcnalty provisions to apply retroactively. Sez Sr,rtc rr. Ross.3'l'l Ark.

364.39 S.W.3d 789 (2001) (noting that sentcncing is controllcd clrtirely by stattttc and

II



stating tlut only when the Gencr:rl Assenrbly expressly providcs tltat an act should be applied

retroactivcly rvill rve do so).

Our conclusion is bolstered by the fact that thc legislatrtrc expressly statcd its intent

rhat othcr scctions ofthe FSMA apply retroactively, rcqardless ofthe date ofthe comnrission

ofthe crinrinal offense. See FSMA SS 9-13 (al.nending titlc 16, chapter 93 to provide parole

eligibility to a person who was a I.uinor at the tinle of committitrg an offense "before, on,

or after thc effective date of this act"). We have recognized that the express designation of

one thing rrray be properly constrtted to nlean the cxclrtsion of another. E.g-, I-arry Hobbs

Fann Equip., Int. v. CNH Am., LLC,375 Ark. 379. 291 S.W.3d 190 (2009). Therefore,

when the legislature includes retroactiviry language in somc scctions of an act but onrits it

in other sections of the same act, we may presunre thlt the legislature acted intentionally

and purposely in the disparatc inclusion or exclusion. See Rrrssello u. United States, 464 U.S.

16,23 (1983); Bolin v. State,2015 Ark. 149, at 5-6. 459 S.W.3d 788,791-92 (stating that

when there was no "general expressiolt of intct.tt that the whole act should apply

rerroactively," but a "speci6c exprcssion of intent" th:lt part of rhe ;rct epplies retroactivcly,

the court could concllde that the only rctroactivc part of the law was that expressly

designated in the act). Had the lcgislature intended fbr thc pcn;rlry provisions in sections 3

and 6 to bc rctroactivc, it could have included laner.tagc to that efFect as it did for the parolc-

eligbiliry provisions in sections 9-13. Scc Bolin.2015 Ark. 1'19. 459 S.W.3d 788.

Finally, although the FSMA contains an cnlcrgency clause and therelore bccanre

cffectivc on March 20, 2017. rve fir.rd lro llrrquasc in the chuse thlt expresslt' stiltes or

ncccssarily iruplies that the pcnalry provisiotrs of thc FSMA apply retroactivelv. Bascd oIl
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the lorcqoirtg utralysis. rvc hold that the pen;rlty provisions ofthe FSMA are not rctrorctive.

Thcrelorc. the revised putrishttrcttt forjuvcrriles convictcd ofclpital nrurder applies only to

crinres conrrtrittcd on or ulter March 20, 2017, thc cffecrivc date of the FSMA.

lY . Conrhrsion

In sunt, the relcvant provisions of the FSMA are inapplicable to Harris. This leaves

hinr in the sanre situation as the defendant tn Jatkson. Therefore, he is entitled to a hearins

to prescnt Miller evidence for consideration and sentencing within the discretionary range

for a Class Y fclony, rvhich is tcn to forry ycars or life. Having detem ncd that the FSMA

does not apply in this case, rve nced not address Harris's remaining argllnrents on;rppcal.

See, e4., So/rs y. State, 371 Ark. 590,269 S.W.3d 352 (2007) (stating that if we can resolve

a case without reaching constitutional arguments, it is our dury to do so).

Reversed and rcmrndcd.

WYNNE, J., concurs.

WoOD, J., disse nts rvithout written opinion.

Wouat:r,J., dissents.
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